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THE FEDERAL REGISTER
WHAT IT IS AND HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of
Federal Regulations.

WHO: The Office of the Federal Register.

WHAT: Free public briefings {approximately 2 1/2 hours} to
present:

1. The regulatory process, with a focus on the Federal
Register system and the public's role 'in the
development of regulations.

2. The relationship between the Federal Register and Code
of Federal Regulations.

3. The important elements of typical Federal Register
documents.

4. An introduction to the finding aids of the FR/CFR
system.

WHY: To provide the public with access to information
necessary to research Federal agency regulations which
directly affect them. There will be no discussion of
specific agency regulations.

TAMPA, FL
WHEN: March 24; at 9:30 a.m.
WHERE: Auditorium

Tampa-Hillsborough County Public Library
900 North Ashley Drive, Tampa, FL.
RESERVATIONS: Call the St. Petersburg Federal Information
Center on the following local numbers
St. Petersburg 813-893-3495
Tampa 813-229-7911
Orlando 305-422-1800

FORT LAUDERDALE, FL

WHEN: March 25; at 10:00 a.m.
WHERE: Room 8 A and B
Broward County Main Library
100 S. Andrews Avenue, Fort Lauderdale,
FL. o
RESERVATIONS: Call the -St. Petersburg Federal Information
Center on the following local numbers:
Fort Lauderdale 305-522-8531
Miami 305-536-4155
West Palm Beach 305-833-7566
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Rules and Regulations

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursvant to 44
Uu.s.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week.

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation

7 CFR Part 401
[Docket No. 5210S ]

General Crop Insurance Regulations;
Corn Endorsement; Correction

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Final rule; Correction.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) published a final
rule in the Federal Register on
Wednesday, November 25, 1987, at 52
FR 45142, amending the General Crop
Insurance Regulations (7 CFR Part 401)
to add a new section § 401.111, the Corn
Endorsement. In that publication, an
adjustment formula was provided for
mature grain damaged by insurable
causes which had a test weight of below
40 pounds per bushel or kernel damage
more than 15 percent. This figure should
have read 49 pounds per bushel and 10
percent in accordance with the U.S,
Standards for grain. This notice is
published to correct that error.
EFFECTIVE DATE: February 17, 1988.

ADDRESS: Written comments on this

correction may be sent to the Office of -~

the Manager, Federal Crop Insurance
Corporation, Room 4090, South Building,
U.S. Department of Agriculture,
Washington, DC 20250.

FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, DC, 20250,
telephone (202) 447-3325.
SUPPLEMENTARY INFORMATION: FR
Document 87-27047, appearing at pages
45142 through 45145, is being corrected
by this document.

List of Subjects in 7 CFR Part 401
Crop insurance.

Federal Register
Vol. 53, No. 31

Wednesday, February 17, 1988

PART 401—[AMENDED]

1. The authority citation for 7 CFR
Part 401 continues to read as follows:

Authority: Secs. 506, 516, Pub. L. 75-430, 52
Stat. 73, 77, as amended (7 U.S.C. 1506, 1516).

2. Section 401.111 is amended by
revising paragraph 7.d.(1}(b}
introductory text to read as follows:

§401.111 [Amended]

* * * * -

{(b) Mature grain which, due to insurable
causes, has a moisture over 40 percent; test
weight below 49 pounds per bushel; or kernel
damage more than 10 percent as determined
by a grain grader licensed by the Federal
Grain Inspection Service or licensed under
the United States Warehouse Act, will be
adjusted by: :

* * L * * .

Done in Washington, DC, on February 8,
1988. :

Edward D. Hews,

Acting Manager, Federal Crop Insurance
Corporation.

{FR Doc. 88-3227 Filed 2-16-88; 8:45 am]
BILLING CODE 3410-08-M .

Agricultural Marketing Service

7 CFR Parts 1136 and 1139

[Docket Nos. AO-309-A27 and AO-374~
Al1]

Milk in the Great Basin and Lake Mead
Marketing Areas; Order Amending and
Merging Orders

. AGENCY: Agricultural Marketing Service,

USDA.
ACTION: Final rule.

SUMMARY: This action merges the Great
Basin and Lake Mead Federal milk
orders on the basis of industry proposals
considered at a public hearing held
March 18-20, 1986, in Salt Lake City,
Utah. The merged “Great Basin”
marketing area includes, in addition ta
all of the presently regulated area of the
two individual orders, the presently
unregulated portion of the State of Utah,
two counties in Wyoming, and
additional counties in Idaho. The
provisions of the merged order are
generally patterned after those of the
two separate orders, and the present
Class I price differentials at Salt Lake
City and Las Vegas are maintained.

The merged order includes in the pool
plant definition a manufacturing plant
located within the marketing area and

operated by a cooperative association.
Pool obligations of a partially regulated
distributing plant operator regulated by
a State order will be determined by the
value of the fluid milk products
distributed in the Federal order
marketing area at the difference
between the Class I price paid by the
handler regulated under the State order
and the applicable Federal order Class |
price.

For the first time in the Federal milk
order system, the merged order includes
a plan for pricing milk on the basis of its
protein, as well as butterfat,
components. The differential value of
milk used in Class I and Class I will be
pooled to determine producers’ shares of
the higher-valued uses, and the value of
protein used in Classes II and III will be
pooled with the'value of skim milk used
in Class [ to determine the value of

" protein in producer milk.

The merger is necessary to reflect
changes in market structure in that the
two separately regulated areas have
become, in effect, one common market.
Cooperative associations representing
more than the required two-thirds of the .
producers supplying milk for the market
during the representative period of July
1987 have approved issuance of the
amended order. ) ’

EFFECTIVE DATE: April 1, 1988.

FOR FURTHER INFORMATION CONTACT:
Constance M. Brenner, Marketing
Specialist, USDA/AMS/Dairy Division,
Order Formulation Branch, Room 2868,
South Building, P.O. Box 96456,
Washington, DC 20090-8456, (202) 447~

- 7183.

SUPPLEMENTARY INFORMATION: Prior
documents in this proceeding:

Notice of Hearing: Issued February 8,
1986; published February 11, 1986 (51 FR
5070).

Suspension Order [Great Basin):
Issued May 28, 1986:; published june 3,
1986 (51 FR 19821): .

Notice of Proposed Suspension {Great
Basin): [ssued July 29, 1986; published
August 4, 1986 (51 FR 27866).

Notice of Proposed Suspension (Lake
Mead): Issued July 29, 1986; published
August 1, 1986 (51 FR 27555).

Termination of Proceeding on
Proposed Suspension (Lake Mead}):
Issued August 29, 1986; published
September 9, 1986 (51 FR 32104).
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Suspension Order (Great Basin):
Issued September 2, 1986; published
September 5, 1986 (51 FR 31759).

Recommended Decision: Issued July
14, 1987; published July 21, 1987 (52 FR
27372). .

Final Decision: Issued December 30,
1987; published January 11, 1988 (53 FR
686).

Findings and Determinations

The Findings and determinations
hereinafter set forth supplement those
that were made when the Great Basin
and Lake Mead orders were first issued
and when they were amended. The
previous findings and determinations
are hereby ratified and confirmed,
except where they may conflict with
those set forth herein.

(a) Findings upon the basis of the
hearing record. Pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), and the applicable rules
of practice and procedure governing the
formulation of marketing agreements-
and marketing orders (7 CFR Part 900), a
public hearing was held upon certain
proposed amendments to the tentative
marketing agreements and to the orders
regulating the handling of milk in the
Great Basin and Lake Mead marketing
areas.

Upon the basis of the evidence
introduced at such hearing and the
record thereof, it is found that:

(1) The merged Great Basin Order,
which amends and merges the Great
Basin and Lake Mead orders, and all of
the terms and conditions thereof, will
tend to effectuate the declared policy of
the Act;

(2) The parity prices of milk, as
determined pursuant to section 2 of the
Act, are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and demand
for milk in the merged marketing area;
and the minimum prices specified in the
merged order are such prices as will
reflect the aforesaid factors, insure a
sufficient quantity of pure and
wholesome milk, and be in the public
interest; and

(3) The merged Great Basin order
regulates the handling of milk in the
same manner as, and is applicable only
to persons in the respective classes of
industrial or commercial activity
specified in, marketing agreements upon
which hearings have been held.

{(4) All milk and milk products handled
by handlers, as defined in the merged
Great Basin order are in the current of
interstate commerce or directly burden,
obstruct, or affect interstate commerce
in milk or its products; and

{5) It is hereby found that the
necessary expense of the market
administrator for the maintenance and
functioning of such agency will require
the payment by each handler, as his pro
rata share of such expense, 4 cents per
hundredweight or such lesser amount as
the Secretary may prescribe, with
respect to milk specified in § 1139.85.

(b) Determinations. It is hereby
determined that:

(1) The refusal or failure of handlers
(excluding cooperative associations
specified in sec. 8¢(9) of the Act) of more
than 50 percent of the milk, which is
marketed within the marketing area, to
sign a proposed marketing agreement,
tends to prevent the effectuation of the
declared policy of the Act;

(2) The issuance of this order
amending the order is the only practical
means pursuant to the declared policy of
the Act of advancing the interests of
producers as defined in the order; and

(3} The issuance of the order
amending the order is approved or
favored by at least two-thirds of the
producers who during the determined
representative period were engaged in
the production of milk for sale in the
merged Great Basin marketing area.

List of Subjects in 7 CFR Parts 1136 and
1139

Milk marketing orders, Milk, Dairy
products.

Order Relative to Handling

It is therefore ordered, That on and
after the effective date hereof, the
handling of miik in the Great Basin and
Lake Mead marketing areas (Parts 1136
and 1139, respectively) shall be
amended and merged into one order.
Part 1136 is superseded thereby, and
such vacated Part designation shall be
reserved for future assignment. The
handling of milk in the merged
marketing area to be designated as the
“Great Basin Marketing Area” (Part
1139), shall be in conformity to and in
compliance with the terms and
conditions of the following attached
order.

For the reasons set forth in the
preamble, Chapter X of Title 7 of the
Code of Federal Regulations is amended
as follows:

’

PART 1136—[REMOVED AND
RESERVED]

1. Part 1136 is removed and reserved.
2. Part 1139 is revised to read as
follows:

- 1139.4

PART 1139—MILK IN THE GREAT
BASIN MARKETING AREA
Subpart—Order Regulating Handling
General Provisions

Sec.
1139.1 General provisions. -
Definitions

1139.2
1139.3

Great Basin marketing area.
Route disposition.
[Reserved].

Distributing plant.

Supply plant.

Pool plant.

Nonpool plant.

Handler.
Producer-handler.
Approved milk.
Producer.

Producer milk.

Other source milk.

Fluid milk product.

Fluid cream product.
Filled milk.

Cooperative association.
Product prices.
Federation.

1139.5
1139.6
1139.7
1139.8
1139.9
1139.10
1139.11
1139.12
1139.13
1139.14
1139.15
1139.16
1139.17
1139.18
1139.19
1139.20

Handler Reports

1139.30 Reports of receipts and utilization.
1139.31 Payroll reports.
1139.32 Other reports.

Classification of Milk

1139.40 Classes of utilization.

1139.41 Shrinkage.

1139.42 Classification of transfers and
diversions.

1139.43 General accounting and
classification rules. )

1139.44 Classification of producer milk.

1139.45 Market administrator’s reports and
announcements concerning
classification.

Class and Component Prices

1139.50 Class prices and component prices.

1139.51 Basic formula prices.

1139.52 Plant location adjustments for
handlers.

1139.53 Announcement of class and -
component prices.

1139.54 Equivalent price.

Differential Pool and Handler Obligations

1139.60 Computation of handler’s
obligations to pool.

1139.61 Computation of weighted average
differential price.

1139.62 Computation of producer protein

. price.

1139.63 Uniform price and handlers’
obligations for producer milk.

1139.64 Announcement of weighted average
differential price, producer protein price,
and uniform price.

Payments for Milk

1139.70 Producer-settlement fund.

1139.71 Payments to the producer-
settlement fund.

1139.72 Payments from the producer-
settlement fund.

1139.73 Value of producer milk.

L aaidls. .
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Sec.

1139.74 Payments to producers and to
cooperative associations.

1139.76 Location and zone differentials for
producer and nonpool milk.

1139.76 Payments by a handler operatinga
partially regulated distributing plant.

1139.77 Adjustment of accounts.

1139.78 Charges on overdue accounts.

Administrative Assessment and Marketing
Service Deduction

1139.85 Assessment for order
administration.
1139.86 Deduction for marketing services.

Authority: Secs. 1-19, 48 Stat. 31, as
amended (7 U.S.C. 601-674).

PART 1139—MILK IN THE GREAT
BASIN MARKETING AREA

Subpart-—-Order Regulating Handling
General Provisions

§ 1139.1 General provisions.

The terms, definitions, and provisions
in Part 1000 of this chapter are hereby
incorporated by reference, and made a
part of this order.

Definitions

§ 1139.2 Great Basin marketing area.

“Great Basin marketing area”
(hereinafter called the “marketing area”)
means all the territory, including all
municipalities and government
reservations and installations within, or
partially within, the counties listed
below:

Utah counties: All

Nevada counties: Clark, Elko,
Lincoln and White Pine

Wyoming counties: Lincoln and
Uinta

Idaho counties: Bannock, Bear
Lake, Bingham, Bonneville, Caribou,
Franklin, Jefferson, Madison, Oneida
and Power

§ 1139.3 Route disposition.

“Route disposition” means any
delivery of a fluid milk product from a
plant to a retail or wholesale outlet
(including any delivery to a distribution
" point by a vendor, from a plant store, or
through a vending machine). The term
“route disposition" does not include a
delivery to a plant defined in § 1139.7 (a)
or (b).

§ 1139.4 [Reserved]

§ 1139.5 Distributing plant.

“Distributing plant” means a plant in
which approved fluid milk products or
filled milk are processed or packaged,
and from which fluid milk products are
disposed of on routes in the marketing
areas during the month.

§ 1139.6 Supply plant.

“Supply plant” means a plant from
which approved fluid miltk products or
filled milk are transferred in bulk form
during the month to a pool distributing
plant.

§ 1139.7 Pool plant

“Pool plant” means any plant, except
a plant defined in § 1139.8, which meets
the standards of one or more of the
following paragraphs:

{a) A distributing plant from which
not less than:

(1) 50 percent in any month of
September through February, 45 percent
of any month of March and April, and 40
percent in any month of May through
August of the approved fluid milk
products, except filled milk, received at
such plant (excluding milk received at
such plant from other order plants or
dairy farms which is classified in Class
11 or Class I1I under this order and which
is subject to the pricing and pooling
provisions of any other order issued
pursuant to the Act), are disposed of as
route disposition; and

(2) 15 percent of such receipts are
disposed of as route disposition in the
marketing area during the month.

(3) If a handler operates more than
one distributing plant, the combined
receipts and fluid milk product
dispositions of such plants may be used
as the basis for qualifying all of the
plants pursuant to paragraph (a)(1) of
this section, provided the handler so
notifies the market administrator in
writing before the last day of the month
for which such consolidation is desired.

(b) A distributing plant that meets the
following conditions:

(1) The plant is located in the
marketing area; .

(2) The plant meets the requirements
of paragraph (a)(1) of this section; and

(3) The principal activity of such plant
is the processing and distribution of
aseptically processed and packaged
fluid milk products.

(c) A supply plant from which during
the month not less than 50 percent of its
approved milk receipts from dairy
farmers is transferred to a pool
distributing plant pursuant to
paragraphs (a) or (b) of this section as
fluid milk products. Any supply plant
that has qualified as a pool plant in each
of the immediately preceding months of
August through February shall be a pool
plant in each of the following months of
March through July unless written
request for nonpool status for any of
such months is filed by the plant
operator with the market administrator
prior to the first day of the month the
request is to be effective. A plant
withdrawn from pool supply plant status

may not be reinstated for any
subsequent month of the March through
July period unless it fulfills the
transferring requirements of this
paragraph for such month.

(d) Any manufacturmg plant, or other
plant not defined in paragraphs {a), {b)
or (c) of this section, located within the
marketing area at which milk is received
from producers and which is owned and
operated by a cooperative association or
federation which delivers at least 45
percent of its producer milk (including
that in fluid milk products transferred

“ from its own plant pursuant to this

paragraph that is not in excess of the
amount in producer milk actually
received at such plant) to pool
distributing plants during the current
month or the 12-month period ending
with the current month; if the
cooperative association or federation
requests pool plant status for such plant
in writing before the first day of any
month for which such status is to be
effective.

(e) The pool plant performance
standards in paragraphs (a)(1), (b), (c) or
(d) of this section may be reduced or
increased by 10 percentage points by the
Director of the Dairy Division if that
person finds such revision is necessary
to assure orderly marketing and efficient
handling of milk in the marketing area.
Before making such a finding, the
Director shall investigate the need for
revision either at the Director's own
initiative or at the request of interested
persons. If the investigation shows that
a revision might be appropriate, the

- Director shall issue a notice stating that

the revision is being considered and
invite data, views, and arguments.

§ 1139.8 Nonpool plant. -

“Nonpool plant” means any plant
defined in this section, and any other
milk receiving, manufacturing, or
processing plant, other than a pool
plant:

(a) “Producer-handler plant” means a
plant operated by a producer-handler as
defined in this, or any other order issued
pursuant to the Act.

{b) “Other order plant” means a plant
as specified under paragraph (b)(1), (2}
or (3) of this section that is fully subject
to the pricing and pooling provisions of
another order issued pursuant to the
Act:

(1) A distributing plant qualified
pursuant to §1139.7(a) that also meets
the pool plant requirements of another
Federal order, and from which the
Secretary determines a greater quantity
of Class I milk was disposed of as route
disposition during the month in such
other Federal order marketing area than
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was disposed of as route disposition in
this marketing area, except that if such
plant was subject to all the provisions of
this order in the immediately preceding
month, it shall continue to be subject to
all the provisions of this order until the
third consecutive month in which a
greater proportion of its Class I route
disposition is made in such other
marketing area;

(2) A supply plant qualified pursuant
" to § 1139.7(c) that also meets the pool
plant requirements of another Federal
order and from which a larger quantity
of fluid milk products is transferred
during the month to plants regulated
under such other order than is
transferred to distributing plants under
this order, except that transfers to other
order plants for Class Il dispositions
during the months of March through July
shall be disregarded for purposes of this
computation if the operator of the
supply plant elects to retain pool status
under this order; or

(3) A plant qualified pursuant to
§ 1139.7(a), {b), or (c) which the
Secretary determines, despite the
provisions of this order, to be fully
regulated under another Federal order.

(c) "Exempt plant” means a
distributing plant:

{1) Having less than an average of one
thousand pounds per day of route
dispositions in the marketing area
during the month;

(2) Operated by a governmental
agency, or a duly accredited college or
university, disposing of fluid mitk
products only through the operation of
its own food service, and having no
route dispositions in commercial
channels; or

(3) From which the total route
disposition is to individuals or
institutions for charitable purposes
without remuneration from such
individuals or institutions.

(d) "Pamally regulated distributing
plant” means a distributing plant that
does not qualify as a pool plant and is
not an other order plant, a producer-
handler plant, or an exempt dlstnbutmg
plant.

{e) “Unregulated supply plant”” means
a supply plant that does not qualify as a
pool plant and is not an other order
plant, a producer-handler plant, or an
exempt distributing plant.

§ 1139.9 Handler.

“Handler” means:

(a) Any person who operates one or
more pool plants;

(b) Any cooperative association with
respect to producer milk diverted for the
account of such association pursuant to
§ 1139.13;

(c¢) Any cooperative association or
federation with respect to milk that is
received at the farm for dehvery toa
pool plant of another handler in a tank
truck owned and operated by, or under
the control of, such cooperative
association or federation; or

(d) Any person who operates a plant
defined in § 1139.8 {a) through (e).

§ 1139.10 Producer-handter.

“Producer-handler” means any person
who meets all of the following
conditions:

(a) Operates a dairy farm(s] from
which the milk produced thereon is
supplied to a plant operated by such
person in accordance with the
conditions set forth in paragraph (b} of
this section, and provides proof
satisfactory to the market administrator
that:

(1) The full maintenance of milk-
producing cows on such farm(s) is such
person’s sole risk, and under such
person's complete and exclusive
management and control;

(2) Each such farm is owned or
operated by and at the sole risk of such
person, and under such person’s
complete and exclusive management
and control; and

(3) Only such person, and no other
person (except a member of such
person’s immediate family, or a
stockholder in the case of a corporate
operator) employed on such farm(s)
own, fully or partially, either the cows
producing the milk on the farm or the
farm on which it is produced;

(b) Operates a plant in which
approved milk is processed or packaged
and from which there is route
disposition during the month in the
marketing area, and:

(1) No fluid milk products are received
at such plant during the month or by
such person at any other location
except:

(i) From the dairy farm(s) specified in
paragraph (a) of this section; and

(ii) From pool plants by transfer or
diversion, or from other order plants, in
an amount that is not in excess of the
larger of 5,000 pounds or 5 percent of
such person’s Class 1 disposition during
the month;

(2) Such plant is operated under such
person’s complete and exclusive
management and control and at such
person’s sole risk, and is not used during
the month to process, package, receive
or otherwise handle fluid milk products
for any other person; and

(3) For the purpose of this section, all
fluid milk products disposed of as route
disposition or at stores operated by such
person or by any person (including the
operator of a plant, or vendor) who

controls or is controlled by such person
(e.g., as an interlocking stockholder) or
in which such person (including, in the
case of a corporation, any stockholder
therein) has a financial interest, shall be
considered as having been received at
such person’s plant; and the utilization
for such plant shall include all such
route and store dispositions; and .

(c) Disposes of no other source milk
(except in the fortification of fluid milk
products) as Class I milk.

§ 1139.11 Approved mitk.

“Approved milk” means any milk or
fluid milk product that is approved for
fluid consumption by a duly constituted
regulatory authority.

§ 1139.12 Producer.

(a) Except as provided in paragraph
(b) hereof, “producer” means any
person:

(1) Who produces approved milk; and

(2) Whose milk is received at a pool
plant or diverted to a nonpool plant
within the limits set forth in § 1139.13.

(b} “Producer” shall not include:

(1) A producer-handler as defined
under any order (including this order)
issued pursuant to the Act;

(2) Any person with respect to milk
diverted to a pool plant from an other
order plant, if the other order designates
such person as a producer under that
order, and such milk is allocated to
Class I or Class III utilization pursuant
to § 1139.44(a)(8)(iii) and the
corresponding step of § 1139.44(b);

(3) Any person with respect to milk
diverted to another order plant if any
part of such milk was allocated to Class
I, or the other order defines such person
as a producer; or

(4} Any person whose milk is received
at a nonpool plant (except an other
order plant) other than as a diversion
from a pool plant after the first delivery
of milk from such dairy farmer in any
month was received as approved milk at
a pool plant, or was otherwise qualified
as producer milk.

§ 1139,13 Producer milk.

“Producer milk” means the skim milk
and butterfat in milk of a producer that
is:

(a) Received or diverted by a handler
defined in § 1139.9{a) under one of the
following conditions:

{1) Received at such handler's pool
plant directly from the farm of such
producer;

(2) Received at such handler's pool
plant from a handler defined in
§ 1139.9(c); or
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(3) Diverted to a nonpool plant subject
to the conditions set forth in paragraph
(d) of this section;

(b) Diverted by a handler defined in
§ 1139.9(b) to a nonpool plant subject to
the conditions set forth in paragraph (d)
of this section;

(c) Received by a handler defined in
§1139.9(c) from the producer’s farm in
excess of the producer’s milk that is
received at pool plants pursuant to
aaragraph (a)(2) of this section. Such
producer milk shall be deemed to have
been received by the handler at the
iocation of the pool plant to which the
milk was delivered;

(d) The following conditions shall
apply to producer milk diverted to a
nonpool plant:

(1) The milk shall be priced at the
location of the plant to which diverted;

(2) A cooperative association or
federation may divert for its account the
milk of any of its producers from whom
at least one day’s milk production is
received during the month at a pool
plant. The total quantity of milk so
diverted may not exceed 60 percent in
the months of April through August and.
50 percent in other months of the
producer milk which the association or
federation causes to be delivered to pool
plants or diverted to nonpool plants
during the month. Two or more
cooperative associations may have their
allowable diversions computed on the
basis of their combined deliveries of the
producer milk which the cooperative
associations cause to be delivered to
pool plants or diverted pursuant to this
section if each association has filed a
request in writing with the market
administrator before the first day of the
month the agreement is effective. This
request shall specify the basis for
assigning over-diverted milk to the
producer deliveries of each cooperative
association according to a method
approved by the market administrator;

(3) The operator of a pool plant (other
than a cooperative association or
federation) may divert for its account
the milk of any producer (other than
milk diverted pursuant to paragraph
(d)(2) of this section) from whom at least
one day’s milk production is received
during the month at a pool plant. The
total quantity of milk so diverted may
not exceed 60 percent in the months of
April through August, and 50 percent in
other months of the producer milk
received at or diverted from such pool
plant for which the operator of such
plant is the handler during the month.
The milk for which the operator of such
plant is the handler for the month may
not duplicate milk diverted pursuant to
paragraph (d)(2) of this section;

(4) The diversion limits of this
paragraph may be increased or
decreased by up to 10 percentage points
by the Director of the Dairy Division if
that person finds such revision is
necessary to oblain needed shipments
or to prevent uneconomic shipments.
Before making such a finding, the
Director shall investigate the needs for
revision either at the Director's cwn
initiative or at the request of interested
persons. If the investigation shows that
a revision might be appropriate, the
Director-shall issue a notice stating that
the revision is being considered and
invite data, views, and arguments;

(5) Diversions in excess of the
percentages in paragraphs (d)(2) and
(d)(3) of this section shall not be
producer milk, and the diverting handler
shall designate the milk which is not
producer milk. If the handler fails to
make such designation, no milk diverted
by the handler shall be producer milk. In
the event some of the milk of any
producer is determined not to be
producer milk pursuant to this
paragraph, other milk delivered by the
producer during the month as producer
milk will not be subject to
§1139.12(b)(4); and

(6) Milk of a dairy farmer who was
not a producer in the preceding month
shall not be eligible for diversion until
after one day's milk production from
such farmer has been received at a pool
plant.

§ 1139.14 Other source milk.

“Other source milk"” means all skim
milk and butterfat contained in or
represented by:

{a) Receipts of fluid milk products
and bulk products specified in
§1139.40(b)(1) from any source other
than producers, handlers defined in
§ 1139.9(c), pool plants, or inventory at
the beginning of the month;

(b) Receipts in packaged form from
other plants of products specified in
§ 1139.40(b)(1);

(c) Products {other than fluid milk
products, products specified in
§1139.40(b)(1), and products produced
at the plant during the same month}
from any source which are reprocessed,
converted into, or combined with
another product in the plant during the
month; and

(d) Receipts of any milk product
(other than a fluid milk product or a
product specified in § 1139.40(b}(1)} for
which the handler fails to establish a
disposition:

§1139.15 Fluid milk product.

(a) Except as provided in paragraph
(b) of this section, “fluid milk product”
means any of the following products in

fluid or frozen form: milk, skim milk,
lowfat milk, milk drinks, buttermilk,
filled milk, and milkshake and ice milk
mixes containing less than 20 percent
total solids, including any such products
that are flavored, cultured, modified
with added nonfat milk solids,
concentrated (if in consumer-type
packages), or reconstituted.

(b) The term “fluid milk products”
shall not include:

(1) Evaporated or condensed milk
{plain or sweetened), evaporated or
condensed skim milk (plain or
sweetened), whey, formulas especially
prepared for infant feeding or dietary
use that are packaged in hermetically
sealed glass or all-metal containers, or
aseptically packaged and hermetically
sealed in foil-lined paper containers,
and any product that contains by weight
less than 6.5 percent nonfat milk solids;
and

{2) The quantity of skim milk in any
modified product specified in paragraph
(a) of this section that is in excess of the
quantity of skim milk in an equal volume
of an unmodified product of the same
nature and butterfat content.

§1139.16 Fluid cream product.

“Fluid cream product” means cream
(other than plastic cream or frozen
cream}, sour cream, or a mixture
(including a cultured mixture) of cream
and milk or skim milk containing 8
percent or more butterfat, with or
without the addition of other
ingredients. :

§1139.17 Filled milk.

“Filled milk” means any combination
of nonmilk fat (or oil) with skim milk
(whether fresh, cultured, reconstituted
or modified by the addition of nonfat
milk solids), with or without milk fat, so
that the product (including stabilizers,
emulsifiers, or flavoring), resembles milk
or any other fluid milk product, and
contains less than 6 percent nonmilk fat
(or oil).

§ 1139.1'8 Cooperative association.

“Cooperative association” means any
cooperative marketing association of
dairy farmers, including producers,
which the Secretary determines, after
application by the cooperative
association:

(a) To be qualified under the
provisions of the Act of Congress of
February 18, 1922, known as the
“Capper-Volstead Act”, and any
amendments thereto;

(b) To have full authority in the sale of
milk of its members and to be engaged
in making collective sales of or
marketing milk for its members; and
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(c) To have its entire activities under '
the control of its members.

§ 1139.19 Product prices.

The prices specified in this section as
computed and published by the Director
of the Dairy Division, Agricultural
Marketing Service, shall be used in
calculating the basic Class II formula
price pursuant to § 1139.51(b) and the
term “work-day” as used herein shall
mean each Monday through Friday that
is not a national holiday.

(a) “Butter price” means the simple
average of the prices per pound of
approved (92-score) butter on the
Chicago Mercantile Exchange for the
work-days during the first 15 days of the
month, using the price reported each
week as the price for the day of the
report, and for each succeeding work-
day until the next price is reported.

(b) “Cheddar cheese price” means the
simple average for the work-days during
the first 15 days of the month, of the
prices per pound of cheddar cheese in
40-pound blocks on the National Cheese
Exchange {Green Bay, WI). The price
reported for each week shall be used as
the price for the day on which reported,
and for each succeeding work-day until
the next price is reported.

(c) “Nonfat dry milk price” means the
simple average of the prices per pound
of nonfat dry milk for the work-days
during the first 15 days of the month
computed as follows:

{1) Use the prices (using the midpoint
of any price range as one price) reported
each week for high heat, low heat and
approved nonfat dry milk, respectively,
for the Central States production area;

(2) Compuite a simple average of the
weekly prices for the three types of

- nonfat dry milk in paragraph (c)(1) of
this section. Such average shall be the
daily price for the day on which the
prices were reported and for each
preceding work-day until the day such
prices were previously reported; and

(3] Add the prices determined in
paragraph (c)(2) of this section for the
work-days during the first 15 days of the
month and compute the simple average
thereof.

(dj “Edible whey price” means the
simple average of the prices per pound
of edible whey powder for the Central
States production area for the work-
days during the first 15 days of the
month. The prices used shall be the
price {using the midpoint of any price
range as one price) reported each week
as the daily price for the day on which
reported, and for each preceding work-
day until the day such price was
previously reported. .

§ 1139.20 'Federation.

Federation means a business
organization which is incorporated
under state law that is owned and
operated by two or more cooperative
associations as defined in § 1139.18.

Handler Reports

§ 1139.30 Reports of receipts and
utilization. :

On or before the seventh day after the
end of the month, each handler shall
report to the market administrator, in
the detail and on forms prescribed by
the market administrator, the following
information for such month:

{a) Each handler who operates one or
more pool plants shall report for each
such plant the quantities of, and the
pounds of skim milk and butterfat
contained in or represented by:

(1) Receipts of producer milk,
including producer mitk diverted by the
handler, and the pounds of milk protein
contained in such receipts;

(2) Receipts of milk from handlers
defined in § 1139.9(c) and the pounds of
milk protein contained in such receipts;

(3) Receipts of fluid milk products and
bulk fluid cream products from other
pool plants;

(4) Receipts of other source milk;

(5) Inventories at the beginning and
end of the month of fluid milk products
ang products specified in § 1139.40(b)(1);
an

(6) The utilization, disposition or
month-end inventories of all milk, filled
milk, and milk products required to be
reported pursuant to this paragraph.

{b) Each handler operating a partially
regulated distributing plan shall report
with respect to such plant in the same
manner as prescribed for reports
required under paragraph (a) of this
section. Receipts of milk that would
have been producer milk if the plant had
been fully regulated shall be reported in
lieu of producer milk,

(c) Each handler as defined in
§ 1139.9(b) and (c) shall report:

(1) The quantities of, and pounds of
skim milk, butterfat and milk protein
contained in receipts of milk from
producers; and

(2) The utilization or disposition of all
skim milk, butterfat and milk protein in
such receipts.

(d) Each handler not specified in
paragraphs (a) through (c) of this section
shall report with respect to all receipts
and utilization of milk, filled milk, and
milk products in such manner as the
market administrator may prescribe.

§ 1139.31 Payroll reports.

(a) On or before the 21st day after the
end of each month, each handler who
pays producers pursuant to § 1139.74

shall submit a producer payroll to the
market administrator which shall
include the following information for
each producer from whom milk was
received during such month:

(1) The name and address of the
producer;

(2) The total pounds and, with respect
to final payments, the average butterfat
and milk protein content of the milk, and
the number of days on which milk was
received from each producer;

(3) The minimum payment required by
the order, and the amount paid if more
than the minimum required;

(4) The amount and nature of any
deductions from such payment;

(5) The net amount of payment to the
producer; and

(6) The date the payment was made.

(b) On or before the 21st day after the
end of the month, each handler
operating a partially regulated

. distributing plant who elects to make

payments pursuant to § 1139.76{a)(2)
shall report to the market administrator
with respect to milk received from each
dairy farmer who would have been a
producer if the plant had been fully
regulated in the same manner as
prescribed for reports required by
paragraph (a) of this section.

§ 1139.32 Other reports.

In addition to the reports required
pursuant to §§ 1139.30 and 1139.31, each
handler shall report such other
information as the market administrator
deems necessary to verify or establish
such handler’s obligations under this
order.

Classification of Milk

§ 1139.40 Classes of utilization.

Except as provided in § 1139.42, all
skim milk and butterfat required to be
reported by a handler pursuant to
§ 1139.30 shall be classified as follows:

(a) Class I milk. Class I milk shall be
all butterfat and skim milk:

(1) Disposed of in the form of a fluid
milk product, except as otherwise
provided in paragraphs (b) and (c) of
this section; and

(2) Not specifically accounted for as
Class II or Class III milk.

(b) Class II milk. Class Il milk shall be
all butterfat and skim milk:

(1) Disposed of in the form of a fluid
cream product, eggnog, yogurt, and any
product containing 6 percent or more
nonmilk fat (or oil) that resembles a
fluid cream product, eggnog, or yogurt,
except as otherwise provided in
paragraph (c) of this section;

{2) In packaged inventory at the end
of the month of products specified in
paragraph (b)(1) of this section;
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(3) In bulk fluid milk products and
bulk fluid cream products disposed to
any commercial food processing
establishment (other than a milk or
filled milk plant) at which food products
(other than milk products and filled
milk) are processed and from which
there is no disposition of fluid milk
products or fluid cream products other
than those received in consumer-type
packages; and

(4) Used to produce:

(i) Cottage cheese (all forms);

(ii) Milkshake and ice milk mixes (or
bases) containing 20 percent or more
total solids, frozen desserts, and frozen
dessert mixes;

(iii) Any concentrated milk product in
bulk fluid form other than that specified
in paragraph (c){1)(iv) of this section;

(iv) Plastic cream, frozen cream, and
anhydrous milkfat;

(v) Custards, puddings, and pancake
mixes; and

(vi) Formulas especially prepared for
infant feeding or dietary use that are
packaged in hermetically sealed glass or
all-metal containers, or aseptically
packaged and hermetically sealed in
foil-lined paper containers.

(c) Class Il milk. Class IlI milk shall
be all butterfat and skim milk:

(1) Used to produce:

(i) Cheese, other than cottage cheese
in any form;

(ii) Butter;

(iii) Any milk product in dry form;

(iv) Any concentrated milk product in
bulk fluid form that is used to produce a
Class III product;

(v) Evaporated milk or condensed
milk {plain or sweetened) in a
consumer-type package and evaporated
or condensed skim milk (plain or
sweetened) in a consumer-type package;
and

(vi) Any other dairy product not
otherwise specified in this section.

(2) In inventory at the end of the
month of fluid milk products in bulk or
packaged form, and products specified
in paragraph (b)(1) of this section in bulk
form;

(3} In fluid milk products, and -
products specified in paragraph (b)(1) of
this section that are disposed of by a
handler for animal feed;

(4) In fluid milk products and products
specified in paragraph (b)(1) of this
section that are dumped by a handler if
the market administrator is notified of
such dumping in advance and is given
the opportunity to verify such
disposition;

(5) In skim milk in any modified fluid
milk product that is in excess of the
quantity of skim in such product that
was included within the fluid milk
product definition pursuant to § 1139.15;

{6} In shrinkage assigned pursuant to
§ 1139.41(a) to the receipts specified in
§ 1139. 41(3)[2] and in shrinkage
specified in § 1139.41(b) and (c).

§ 1139.41 Shrinkage.

For purposes of classifying all skim
milk and butterfat to be reported by a
handler pursuant to § 1139.30, the
market administrator shall determine
the following:

(a) The pro rata assignment of
shrinkage of skim and butterfat,
respectively, at each pool plant to the
respective qualities of skim milk and
butterfat:

(1) In the receipts specified in
paragraphs (b) (1) through (6) of this
section on which shrinkage is allowed
pursuant to such paragraph; and

(2) In other source milk not specified
in paragraphs (b) (1) through (8) of this

. section which was received in the form

of a bulk fluid milk product or a bulk
fluid cream product.

(b) The shrinkage of skim milk and
butterfat, respectively, assigned
pursuant to paragraph (a) of this section
to the receipts specified in paragraph
{(a)(1) of this section that is not in excess
of:

{1) Two percent of the skim milk and
butterfat, respectively, in producer milk
(excluding milk diverted by the plant
operator, or received from handlers
defined in § 1139.9{c)});

(2) Plus 1.5 percent of the skim milk
and butterfat, respectively, in milk
received from handlers defined in
§ 1139.9(c), except if the operator of the
plant to which the milk is delivered
purchases such milk on the basis of
weights determined from its
measurement at the farm and protein
and butterfat tests determined from farm
bulk tank samples, the applicable
percentage shall be 2 percent;

(3) Plus 0.5 percent of the skim milk
and butterfat, respectively, in producer
milk diverted by the plant operator to
another plant, except that if the operator
of the plant to which the milk is
delivered purchases such milk on the
basis of weights determined from its
measurement at the farm and protein
and butterfat tests determined from farm
bulk tank samples, the applicable
percentage shall be zero;

(4) Plus 1.5 percent of the skim milk
and butterfat, respectively, in bulk fluid
milk products received by transfer from
other pool plants;

(5) Plus 1.5 percent of the skim milk
and butterfat, respectively, in bulk fluid
milk products received by transfer from
other order plants, excluding the
quantity for which Class II or Class Il
classification is requested by the
operators of both plants;

(6) Plus 1.5 percent of the skim milk
and butterfat, respectively, in bulk fluid
milk products received from unregulated
supply plants, excluding the quantity for
which Class II or Class IlI classification
is requested by the handler; and

(7) Less 1.5 percent of the skim milk
and butterfat, respectively, in bulk milk
transferred to other plants that is not in
excess of the respective quantities of
skim milk and butterfat to which
percentages are applied in paragraphs
(b) (1}, (2), {4). (5), and (6) of this section,
and

(c) The quantity of skim milk and
butterfat, respectively, in shrinkage of
milk from producers for which a
cooperative association or federation is
the handler pursuant to § 1139.9(b) or
(c), but not in excess of 0.5 percent of
skim milk and butterfat, respectively,
thereof. If the operator of the plant to
which the milk is delivered purchases
such milk on the basis of weights
determined from its measurement at the
farm and protein and butterfat tests
determined from farm bulk tank
samples, the applicable percentage for
the cooperative association or
federation shall be zero.

§ 1139.42 Classification of transfers and
diversions.

{a) Transfers to pool plants Skim miltk
and butterfat transferred in the form of a
fluid milk product or a bulk fluid cream
product from a pool plant to another
pool plant shall be classified as Class I
milk unless both handlers request the
same classification in another class. In
either case, the classification of such
transfers shall be subject to the
following conditions:

{1) The skim milk or butterfat
classified in each class shall be limited
to the amount of skim milk and
butterfat, respectively, remaining in
such class at the transferee-plant after
the computation pursuant to § 1139.44
(a)(12) and the corresponding step of
§ 1139.44(b);

(2) If the transferor-plant received
during the month other source milk to be
allocated pursuant to § 1139.44(a)(7) or
the corresponding step of § 1139.44(b},
the skim milk or butterfat so transferred
shall be classified so as to allocate the
least possible Class 1 utilization to such
other source milk; and

(3) If the transferor-handler received
during the month other source milk to be
allocated pursuant to § 1139.44{a}(11) or
(12) or the corresponding steps of
§ 1139.44(b), the skim milk or butterfat
so transferred, up to the total of the skim
milk and butterfat, respectively, in such
receipts of other source milk, shall not
be classified as Class I milk to a greater
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extent than would be the case if the
other source milk had been received at
the transferee-plant.

(b) Transfers and diversions to other
order plants. Skim milk or butterfat
transferred or diverted in the form of a
fluid milk product or transferred in the
form of a bulk fluid cream product from
a pool plant to an other order plant shall

."be classified in'the following manner.
Such classification shall apply only to
the skim milk or butterfat that is in
excess of any receipts at the pool plant
from the other order plant of skim milk
and butterfat, respectively, in fluid milk
products and bulk fluid cream products,
respectively, that are in the same
category as described in paragraph
(b)(1).{2), or (3) of this section:

(1) If transferred as packaged fluid
milk products, classification shall be in
the classes to which allocated as a fluid
milk product under the other order;

(2) If transferred or diverted in bulk
form, classification shall be in the
classes to which allocated under the
other order (including allocation under
the conditions set forth in paragraph
(b)(3) of this section);

(3) If the operators of both plants so
request in their reports of receipts and
utilization filed with their respective
market administrators, transfers or
diversions in bulk form shall-be
classified as Class Il or Class 11l milk to
the extent of such utilization available .
for such classification pursuant to the
allocation provisions of the other order;

(4) If information concerning the
classes to which such transfers or
diversions were allocated under the
other order-is not available to the
market administator for the purpose of
establishing classification under this
paragraph, classification shall be as
Class I, subject to adjustments when
such information is available;

(5) For purposes of this paragraph, if
the other order provides for a different
number of classes of utilization than is
provided for under this part, skim milk
or butterfat allocated to a class
consisting primarily of fluid milk
products shall be classified as Class I
milk, and skim milk or butterfat
allocated to the other classes-shall be
classified as Class Ill milk; and

(6) If the form in which any fluid milk
product that is transferred to an other
order plant is not defined as a fluid milk
product under such other order,
classification under this paragraph shall
be in accordance with the provisions of
§ 1139.40.

(c) Transfers and diversions to
producer-handlers and to exempt plants.
Skim milk or butterfat in the following
forms that is transferred or diverted to a
producer-handler under this or any other

Federal order or to an exempt
distributing plant shall be classified:

(1) As Class I milk, if so moved in the
form of a fluid milk product; and

(2) In accordance with the utilization
assigned to it by the market
administrator, if transferred in the form
of a bulk fluid cream product. For this
purpose, the transfere’s utilization of
skim milk and butterfat in each class, in
series beginning with Class IlI, shall be
assigned to the extent possible to its
receipts of skim milk and butterfat,
respectively, in bulk fluid cream
products, pro rata to each source.

(d) Transfers and diversions to other
nonpool plants. Skim milk or butterfat
transferred or diverted in the following
forms from a poo! plant to a nonpool
plant that is not an other order plant, a
producer-handler plant, or an exempt
distributing plant shall be classified:

(1) As Class I milk, if transferred in
the form of a packaged fluid milk
product; and

(2) As Class I milk, if transferred or
diverted in the form of a bulk fluid milk
product or transferred in the form of a
bulk fluid cream product, unless the
following conditions apply:

(i) If the transferor-handler or
divertor-handler so requests and the
conditions described in paragraphs
(d)(2](i) (@) and (&) of this section are

" met, transfers or diversions in bulk form

shall be classified on the basis of the
assignments of the nonpool plant's
utilization to its receipts as set forth in
paragraphs (d)(2) (ii) through (viii}) of
this section:

_{a) The transferor-handler or divertor-
handler claims such classification in his
report of receipts and utilization filed
pursuant to § 1139.30 for the month
within which such transaction occurred;
and

(b) The nonpool plant operator
maintains books and records showing
the utilization of all skim milk and
butterfat received at such plant which
are made available for verification
purposes if requested by the market
administrator;

(ii) Route disposition in the marketing
area of each Federal milk order from the
nonpool plant and transfers of packaged
fluid milk products from such nonpool
plant to plants fully regulated
thereunder shall be assigned to the
extent possible in the following
sequence: -

(a) Pro rata to receipts of packaged
fluid milk products at such nonpool
plants; :

{b} Pro rata to any receipts of
packaged fluid milk products at such
nonpool plant from other order plants;

(c) Pro rata to any remaining

unassigned receipts of bulk fluid
milk products at such nonpool plant
from pool plants; and

(d) Pro rata to any remaining
unassigned receipts of bulk fluid milk
products at such nonpool plant from
other order plants; :

(iii) Any remaining Class I disposition
of packaged fluid milk products from the
nonpool plant shall be assigned to the
extent possible pro rata to any
remaining unassigned receipts of
packaged fluid milk products at such
nonpool plant from pool plants and
other order plants;

(iv) Transfers of bulk fluid milk
products from the nonpool planttoa |
plant fully regulated under any Federal
milk order, to the extent that such
transfers to the regulated plant exceed
receipts of fluid milk products from such
plant and are allocated to Class I at the
transferee-plant, shall be assigned to the
extent possible in the following
sequence:

(a) Pro rata to receipts of fluid milk
products at such nonpool plant from
pool plants; and .

(b) Pro rata to any remaining
unassigned receipts of fluid milk
products at such nonpoo! plant from
other order plants;

{v) Any remaining unassigned Class I
disposition from the nonpool plant shall
be assigned to the extent possible in the
following sequence:

(a) To such nonpool plant’s receipts
from dairy farmers who the market
administrator determines constitute
regular sources of approved milk for
such nonpool plant; and

(b) To such nonpool plant’s receipts of
approved milk from plants not fully
regulated under any Federal milk order
which the market administrator
determines constitute regular sources of
approved milk for such nonpool plant;

(vi) Any remaining unassigned
receipts of bulk fluid milk products at
the nonpool plant from pool plants and
other order plants shall be assigned, pro
rata among such plants, to the extent
possible first to any remaining Class I
utilization, then to Class III utilization,
and then to Class II utilization at such
nonpool plant;

(vii) Receipts of bulk-fluid cream
products at the nonpool plant from pool
plants and other order plants shall be
assigned, pro rata.among such plants, to
the extent possible first to any
remaining Class III utilization, then to
any remaining Class II utilization, and
then to Class I utilization at such
nonpool plant; and

(viii) In determining the nonpool
plant's utilization for purposes of this
paragraph, any fluid milk products and



Federal Register / Vol. 53,

No. 31 / Wednésday. February 17, 1988 / Rules and Regulations

4597

bulk fluid cream products transferred
from such nonpool plant to a plant not
fully regulated under any Federal milk
order shall be classified on the basis of
the second plant's utilization using the
same assignment priorities at the second
plant that are set forth in this paragraph.

§ 1139.43 General accounting and
classification rules.

(a) Each month the market
administrator shall:

(1) Correct for mathematical and other
obvious errors all reports filed pursuant
to § 1139.30; and

(2) Compute separately for each pool
plant and for each cooperative
association with respect to milk for
which it is the handler pursuant to
§ 1139.9 (b} or (c) that was not received
at a pool plant, the pounds of skim milk
and butterfat, respectively, in each class
in accordance with §§ 1139.40, 1139.41,
and 1139.42. The combined pounds of
skim milk and butterfat so determined in
each class for a handler described in
§ 1139.9 (b} or (c) shall be such handler’s
classification of producer milk.

(b) If any of the water contained in the
milk from which a product is made is
removed before the product is utilized or
disposed of by a handler, the pounds of
skim milk in such product that are to be
considered under this part as used or
disposed of by the handler shall be an
amount equivalent to the nonfat milk
solids contained in such product plus all
of the water originally associated with
such solids.

(c) The classification of producer milk
for which a cooperative association is
the handler pursuant to § 1139.9 (b) or
(c) shall be determined separately from
the operations of any pool plant
operated by such cooperative
association.

§ 1139.44 Classification of producer milk.

For each month the market
administrator shall determine for each
handler defined in § 1139.9(a) for each
pool plant of the handler separately the
classification of producer milk and milk
received from a handler described in
§ 1139.9(c) by allocating the handler’s
receipts of skim milk and butterfat to the
utilization of such receipts by such
handler as follows:

(a) Skim milk shall be allocated in the
following manner:

(1) Subtract from the total pounds of
skim milk in Class III the pounds of skim
milk in shrinkage specified in
§ 1139.41(b);

(2) Subtract from the total pounds of
skim milk in Class I the pounds of skim
milk in receipts of packaged fluid milk
products from an unregulated supply
plant to the extent that an equivalent

amount of skim milk disposed of to such
plant by handlers fully regulated under
any Federal milk order is classified and
priced as Class I milk and is not used as
an offset for any other payment .
obligation under any order;

(3) Subtract from the pounds of skim
milk remaining in each class the pounds
of skim milk in fluid milk products
received in packaged form from an other
order plant, except that to be subtracted
pursuant to paragraph (a)(7){vi) of thlS
section, as follows:

(i} From Class III milk, the lesser of
the pounds remaining or 2 percent of
such receipts; and

(ii) From Class I milk, the remamder
of such receipts;

{4} Subtract from the pounds of skim
milk in Class II the pounds of skim milk
in products spec1f1ed in § 1139.40(b)(1)
that were received in packaged form
from other plants, but not in excess of
the pounds remaining in Class II;

(5) Subtract from the remaining
pounds of skim milk in Class II the
pounds of skim milk in products
specified in § 1139.40(b)(1) that were in
inventory at the beginning of the month
in packaged form but not in excess of
the pounds of skim milk remaining in
Class IL This paragraph shall apply only
if the pool plant was subject to the
provisions of this paragraph or
comparable provisions of another
Federal milk order in the immediately
preceding month;

(6) Subtract from the remaining
pounds of skim milk in Class II the
pounds of skim milk in other source milk
{except that received in the form of a
fluid milk product or a fluid cream
product) that is used to produce, or
added to, any product specified in
§ 1139.40(b), but not in excess of the
pounds of skim milk remaining in Class
IL;

(7) Subtract in the order specified
below from the pounds of skim milk
remaining in each class, in series
beginning with Class III, the pounds of
skim milk in each of the following:

(i) Other source milk (except that
received in the form of a fluid milk
product) and packaged inventory at the
beginning of the month of products
specified in § 1139.40(b)(1} that was not
subtracted pursuant to paragraphs
(a)(4}, (5), and (6) of this section;

(ii) Receipts of fluid milk products
(except filled milk) for which approved
milk status is not established;

(iii) Receipts of fluid milk products
from unidentified sources;

(iv) Receipts of fluid mitk products
from a producer-handler as defined
under this or any other Federal milk
order, or from an exempt distributing
plant;

{v) Receipts of reconstituted skim milk
in filled milk from an unregulated supply
plant that were not subtracted pursuant
to paragraph (a)(2) of this section;

(vi) Receipts of reconstituted skim
milk in filled milk from an other order
plant that is regulated under any Federal
milk order providing for individual-
handler pooling, to the extent that
reconstituted skim milk is allocated to
Class I at the transferor-plant; and

(vii) Receipts of milk from a dairy
farmer pursuant to § 1139.12(b)(4);

(8) Subtract in the order specified
below from the pounds of skim milk
remaining in Class Il and Class I1I, in
sequence beginning with Class 1IL;

(i) The pounds of skim milk in receipts
of fluid milk products from an .
unregulated supply plant that were not
subtracted pursuant to paragraphs {a}(2)
and (a)(7)(v) of this section for which the
handler requests a classification other
than Class I, but not in excess of the
pounds of skim milk remaining in Class
I and Class Ill combined;

(ii) The pounds of skim milk in
receipts of fluid milk products from an
unregulated supply plant that were not
subtracted pursuant to paragraphs
(a)(2), (a)(7}{v), and (a)(8)(i) of this
section which are in excess of the
pounds of skim milk determined
pursuant to paragraphs (a)(8){ii){a)
through (c) this section. Should the
pounds of skim milk to be subtracted
from Class II and Class III combined
exceed the pounds of skim milk
remaining in such classes, the pounds of
skim milk in Class II and Class III
combined shall be increased (increasing
as necessary Class Il and then Class II
to the extent of available utilization in
such classes at the nearest other pool
plant of the handler, and then at each
successively more distant pool plant of
the handler) by an amount equal to such

. excess quantity to be subtracted, and

the pounds of skim milk in Class I shall
be decreased by a like amount. In such
case, the pounds of skim milk remaining
in each class at this allocation step at
the handler's other pool plants shall be
adjusted in the reverse direction by a
like amount:

(a) Multiply by 1.25 lhe sum of the
pounds of skim milk remaining in Class I
at this allocation step at all pool plants
of the handler (excluding any
duplication of Class I utilization
resulting from reported Class I transfers
between poo! plants of the handler);

(b) Subtract from the above result the
sum of the pounds of skim milk in
receipts at all pool plants of the handler
of producer milk, milk from a handler
described in § 1139.9(c), fluid milk
products from pool plants of other
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handlers, and bulk fluid milk products
from other order plants that were not
subtracted pursuant to paragraph
(a)(7)(vi) of this section; and

(c) Multiply any plus quantity
resulting above by the percentage that
the receipts of skim milk in fluid milk
products from unregulated supply plants
that remain at this pool plant is of all
such receipts remaining at this
allocation step at all pool plants of the
handler; and

(iii) The pounds of skim milk in
receipts of bulk fluid milk products from
an other order plant that are in excess of
- bulk fluid milk products transferred or
diverted to such plant and that were not
subtracted pursuant to paragraph
(a)(7)(vi) of this section, if Class Il or
Class III classification is requested by
the operator of the other order plant and
the handler, but not in excess of the
pounds of skim milk remaining in Class -
11 and Class III combined;

(9) Subtract from the pounds of skim
milk remaining in each class, in series
beginning with Class III, the pounds of
skim milk in fluid milk products and
products specified in § 1139.40(b}(1) in
inventory at the beginning of the month
that were not subtracted pursuant to
paragraphs (a)(5) and (a)(7)(i) of this
section;

(10} Add to the remaining pounds of
skim milk in Class III the pounds of skim
milk subtracted pursuant to paragraph
(a)(1) of this section;

(11) Subject to the provisions of
paragraph (a)(11)(i} of this section,
subtract from the pounds of skim milk
remaining in each class at the plant, pro
rata to the total pounds of skim milk
remaining in Class I and in Class Il and
Class Ill combined at this allocation
step at all pool plants of the handler
(excluding any duplication of utilization
in each class resulting from transfers
between pool plants of the handler),
with the quantity prorated to Class Il
and Class III combined being subtracted
first from Class IIl and then from Class
11, the pounds of skim milk in receipts of
fluid milk products from an unregulated
supply plant that were not subtracted
pursuant to paragraphs (a)(2), (a)(7){v),
and (a)(8) (i) and (ii) of this section and
that were not offset by transfers or
diversions of fluid milk products to the
same unregulated supply plant from
which fluid milk products to be
allocated at this step were received:

(i) Should the pounds of skim milk to
be subtracted from any class pursuant
to this paragraph exceed the pounds of
skim milk remaining in such class, the
pounds of skim milk in such class shall
be increased by an amount equal to
such quantity to be subtracted and the
pounds of skim milk in the other classes

(beginning with the higher priced class)
shall be decreased by a like amount. In
such case, the pounds of skim milk
remaining in each class at this
allocation step at other pool plants of
the handler shall be adjusted to the
extent possible in the reverse direction
by a like amount. Such adjustment shall
be made at the other plants in sequence
beginning with the plant having the least
minus location adjustment;

(12) Subtract in the manner specified
below from the pounds of skim milk
remaining in each class the pounds of
skim milk in receipts of bulk fluid milk
products from an other order plant that
are in excess of bulk fluid milk products
transferred or diverted to such plant and
that were not subtracted pursuant to
paragraphs (a)(7)(vi) and (a)(8)(iii) of
this section:

(i) Subject to the provisions of
paragraphs {a)(12) (ii) and (iii) of this
section, such subtraction shall be pro
rata to the pounds of skim milk in Class
I and in Class II and Class Il combined,
with the quantity prorated to Class Il
and Class Il combined being subtracted
first from Class Il and then from Class
11, with respect to whichever of the
following quantities represents the
lower proportion of Class I milk:

(a) The estimated utilization of skim
milk of all handlers in each class as
announced for the month pursuant to
§ 1139.45(a); or

(b) The total pounds of skim milk
remaining in each class at this
allocation step at all pool plants of the
handler {excluding any duplication of
utilization in each class resulting from
transfers between pool plants of the
handler);

(ii) Should the proration pursuant to
paragraph {a)(12)(i) of this section result
in the total pounds of skim milk at all
pool plants of the handler that are to be
subtracted at this allocation step from
Class Il and Class Il combined
exceeding the pounds of skim milk
remaining in Class I and Class III at all
such plants, the pounds of such excess
shall be subtracted from the pounds of
skim milk remaining in Class I after such
proration at the pool plants at which
such other source milk was received;
and

(iii) Except as provided in paragraph

- (a)(12)(ii} of this section, should the

computations pursuant to either
paragraph (a)(12) (i) or (ii) of this section
result in a quantity of skim milk to be
subtracted from any class that exceeds
the pounds of skim milk remaining in
such class, the pounds of skim milk in
such class shall be increased by an
amount equal to such excess quantity to
be subtracted and the pounds of skim
milk in the other classes (beginning with

the higher priced class) shall be
decreased by alike amount. In such
case, the pounds of skim milk remaining
in each class at this allocation step at
other pool plants of the handler shall be
adjusted to the extent possible in the
reverse direction by a like amount. Such
adjustment shall be made at the other
plants in sequence beginning with the
plant having the least minus location
adjustment;

(13) Subtract from the pounds of skim
milk remaining in each class the pounds
of skim milk in receipts of fluid milk
products and bulk fluid cream products
from another pool plant according to the
classification of such products pursuant
to § 1139.42(a); and

{14} If the total pounds of skim milk
remaining in all classes exceed the
pounds of skim milk in producer mitk
and milk received from a handler
described in § 1139.9(c), subtract such
excess from the pounds of skim milk
remaining in each class in series
beginning with Class IIl. Any amount so
subtracted shall be known as “overage”;
. (b) Butterfat shall be allocated in
accordance with the procedure outlined
for skim milk in paragraph (a) of this
section; and ‘

(c) The quantity of producer milk and
milk received from a handler described
in § 1139.9(c) in each class shall be the
combined pounds of skim milk and
butterfat remaining in each class after
the computations pursuant to (a)(14) of
this section and the corresponding step
of paragraph (b) of this section. .

§ 1139.45 Market administrator’s reports
and announcements concerning
classification.

The market administrator shall make
the following reports and
announcements concerning
classification:

(a) Whenever required for the purpose
of allocating receipts from other order
plants pursuant to § 1139.44(a)(12) and
the corresponding step of § 1139.44(b),
estimate and publicly announce the
utilization (to the nearest whole
percentage) in each class during the
month of skim milk and butterfat,
respectively, in producer milk 'of all
handlers. Such estimate shall be based
upon the most current available data
and shall be final for such purpose.

(b) Report to the market administrator
of the other order, as soon as possible
after the report of receipts and
utilization for the month is received
from a handler who has received fluid -
milk products or bulk fluid cream
products from an'other order plant, the
class to which such receipts are
allocated pursuant to § 1139.44 on the
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basis of such report, and thereafter, any
change in such allocation required to -
correct errors disclosed in the
verification of such report.

(c) Furnish to each handler operating
a pool plant who has shipped fluid milk
products or bulk fluid cream products to
an other order plant the class to which

" such shipments were allocated by the
market administrator of the other order
on the basis of the report by the
receiving handler, and, as necessary,
any changes in such allocation arising
from the verification of such report.

(d) Report to each cooperative
association that so requests, on or
before the 12th day after the end of each
month, the amount and class utilization
of producer milk delivered by members
of such cooperative association to each
handler receiving such milk. For the
purposes of this report, the milk so
received shall be prorated to each class
in accordance with the total utilization
of producer milk by such handler.

Class and Component Prices

§ 1139.50 Class prices and component
prices.

Subject to the provisions of § 1139.51
and § 1139.52, the class and component
prices for the month, per hundredweight
or per pound, shall be as follows:

(a) Class I price. The Class I price
shall be the basic formula price for the
second preceding month plus $1.90.

(b) Class Il price. A tentative Class Il
price shall be computed by the Director
of the Dairy Division, Agricultural
Marketing Service, USDA, and
transmitted to the market administrator
on or before the 15th day of the
preceding month. The tentative Class II
price shall be the basic Class II formula
price computed pursuant to § 1139.51(b)
for the month plus the amount that the
value computed pursuant to paragraph
(b)(1) of this section exceeds the value
computed pursuant to paragraph (b)(2)
of this section, except that in no event
shall the final Class I price be less than
the Class III price for the month.

(1) Determine for the most recent 12-
month period the simple average
{rounded to the nearest cent) of the
basic formula prices and add 10 cents;
and

(2) Determine for the same 12-month
period as specified in paragraph (b)(1) of
this section the simple average (rounded
to the nearest cent) of the basic Class II
formula prices.

(c) Class Il price. The Class IIl price
shall be the basic formula price for the
month.

(d) Butterfat price. The butterfat price
per pound shall be a figure computed as
follows: Subtract from the basic formula

price an amount computed by
multiplying the current month’s butter
price, based on the simple average of
the wholesale selling prices per pound
(using the mid-point of any price range

as one price) of approved (92-score) bulk

butter, f.0.b. Chicago, as reported by the
Department for the month, by 4.025, and
divide by 100. Add to the resulting
amount the current month’s butter price
multiplied by 1.15. The sum thereof shall
be the price per pound for producer
butterfat for the month.

(e) Milk protein price. The price for
milk protein per pound shall be
computed by subtracting from the basic
formula price for butterfat price
multiplied by 3.5, and dividing the result
by the average percentage of protein in
all producer milk for the preceding
month.

(f) Skim milk price. The skim milk
price per hundredweight shall be the
basic formula price for the month
adjusted to remove the value of 3.5
percent butterfat and rounded to the
nearest cent. Such adjustment shall be
computed by multiplying the simple
average of the wholesale selling prices
{using the midpoint of any price range as
one price) of approved (92-score) bulk
butter per pound at Chicago, as reported
by the Department for the month, by
4.025 and subtracting the result from the
basic formula price.

§ 1139.51 Basic formula prices.

{a) The “basic formula price" shall be
the average price per hundredweight for
manufacturing grade milk, f.0.b. plants
in Minnesota and Wisconsin, as
reported by the Department for the
month, adjusted to a 3.5 percent
butterfat basis and rounded to the
nearest cent. For such adjustment, the
butterfat differential (rounded to the
nearest one-tenth cent) per one-tenth
percent butterfat shall be 0.12 times the
simple average of the wholesale selling
prices (using the midpoint of any price
range as one price) of approved (92-
score) bulk butter per pound at Chicago,
as reported by the Department for the
month. o

(b) The “basic Class Il formula price”
for the month shall be the basic formula
price for the second preceding month
plus or minus the amount computed
pursuant to paragraphs (b){1) through (4}
of this section.

(1) The gross values per
hundredweight of milk used to
manufacture cheddar cheese and butter-
nonfat dry milk shall be computed, using
price data determined pursuant to
§ 1139.19 and yield factors in effect
under the Dairy Price Support program
authorized by the Agricultural Act of
1949, as amended, for the first 15 days of

the preceding month and, separately, for
the first 15 days of the second preceding
month as follows:

(i) The gross value of milk used to
manufacture cheddar cheese shall be
the sum of the following computations:

{a) Multiply the cheddar cheese price
by the yield factor used under the Price
Support Program for cheddar cheese;

(b) Multiply the butter price by the
yield factor used under the Price
Support program for determining the
butterfat component of the whey value
in the cheese price computation; and

{¢) Subtract from the edible whey
price the processing cost used under the
Price Support Program for edible whey
and multiply any positive difference by
the yield factor used under the Price
Support Program for edible whey.

(ii) The gross value of milk used to
manufacture butter-nonfat dry milk shall
be the sum of the following
computations:

(a) Multiply the butter price by the
yield factor used under the Price
Support Program for butter; and

(b) Multiply the nonfat dry milk price
by the yield factor used under the Price
Support Program for nonfat dry milk.

(2) Determine the amounts by which
the gross value per hundredweight of
milk used to manufacture cheddar
cheese and the gross value per
hundredweight of milk used to
manufacture butter-nonfat dry milk for
the first 15 days of the preceding month
exceed or are less than the respective
gross values for the first 15 days of the
second preceding month.

(3) Compute weighting factors to be
applied to the changes in gross values
determined pursuant to paragraph (b)(2)
of this section by determining the
relative proportion that the data
included in each of the following
paragraphs is of the total of the data
represented in paragraphs (b)(3) (i) and
(ii) of this section:

(i) Combine the total production of
American cheese for the States of
Minnesota and Wisconsin, as reported
by the Statistical Reporting Service of
the Department for the most recent
preceding period, and divide by the
yield factor used under the Price
Support Program for cheddar cheese to
determine the quantity of milk used in
the production of American cheddar
cheese; and :

(ii) Combine the total nonfat dry milk
production for the States of Minnesota
and Wisconsin, as reported by the
Statistical Reporting Service of the
Department for the most recent
preceding period, and divide by the
yield factor used under the Price
Support Program for nonfat dry milk to
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determine the quantity of milk used in
the production of butter-nonfat dry milk.

{4) Compute a weighted average of the
changes in gross values per
hundredweight of milk determined
pursuant to paragraph (b)(2) of this
section in accordance with the relative -
proportions of milk determined pursuant
to paragraph (b}(3) of this section.

§ 1139.52 Plant location adjustments for
handlers. -

(a) The Class I price shall be adjusted
for plants located in the zones set forth
below as follows:

(1) Zone 1 0 adjustments.

Utah Counties

Box Elder, Cache, Carbon, Daggett,
Davis, Duchesne, Emery, Grand, Jaub,
Millard, Morgan, Rich, Salt Lake,
Sanpete, Sevier, Summit, Tooele,
Uinta, Utah, Wasatch and Weber

Nevada Counties
Elko and White Pine

(2) Zone 2 Minus $0.25 adjustment.
Idaho Counties

Bannock, Bear Lake, Caribou, Franklin,
" Oneida and Power

(3) Zone 3 Minus $0.30 adjustment.
Idaho Counties

Bingham, Bonneville, jefferson and
Madison

Wyoming Counties
Lincoln and Uinta
Nevada Counties
Clark and Lincoln
Utah Counties

Beaver, Garfield, Iron, Kane, Piute, San

Juan, Washington and Wayne

(b) For milk received from producers
at a plant located outside the zones
specified in paragraph (a) of this section,
the Class I price applicable at the nearer
of the Clark County, Nevada, courthouse
or the Salt Lake County, Utah,
courthouse shall be reduced by 1.5 cents
per hundredweight for each ten miles or
fraction thereof distance by shortest
hard-surfaced highway, as determined
by the market administrator, between
the plant and the nearer of the two

- courthouses.

(c) For purposes of calculating
location adjustments, receipts of fluid
milk products from pool plants shall be
assigned any Class [ utilization at the
transferee plant that is in excess of the
sum of receipts at such plant from
producers and the pounds assigned as
Class I to receipts from other order
plants and unregulated supply plants.
Such assignment shall be made first to

receipts from plants at which no
location adjustment credit is applicable
and then in sequence beginning with the
plant at which the least location
adjustment would apply. .

(d) The Class I ditferential applicable
to other source milk shall be adjusted at
the rates set forth in paragraphs (a} or
(b) of this section, except that the
differential shall not be less than zero.

§ 1139.53 Announcement of class and
component prices.

The market administrator shall
announce publicly on or before:

{a) The 5th day of each month, the
Class | price for the following month;

(b} The 15th day of each month, the
tentative Clasg 1l price for the following
month; and

{c) The 5th day after the end of each
month, the Class IlI price, the prices for
butterfat, milk protein and skim milk
computed pursuant to § 1139.50 (d), (e}
and {f). and the final Class Il price for
such month.

§ 1139.54 Equivalent price.

If for any reason a price or pricing
constituent required by this order for
computing class prices or for other
purposes is not available as prescribed
in this order, the market administator
shall use a price or pricing constituent
determined by the Secretary to be
equivalent to the price or pricing
constituent that is required.

Differential Pool and Handler
Obligations

§ 1139.60 Computation of handlers’
obligations to pool.

The market administrator shall
compute each month for each handler
defined in § 1139.9{a) with respect to
each of such handler’'s pool plants, and
for each handler defined in § 1139.9(b)
and (c}, an obligation to the pool
computed by adding the following
values:

{a) The pounds of producer milk in
Class I as determined pursuant to
§ 1139.44 multiplied by the difference
between the Class I price (adjusted
pursuant {o § 1139.52) and the Class IlI
price;

(b) The pounds of producer milk in
Class II as determined pursuant to
§ 1139.44 multiplied by the difference
between the Class I price and Class 111
price;

{c}) The value of the product pounds,
skim milk, and butterfat in overage
assigned to each class pursuvant to
§ 1139.44(a)(14) and the value of the
corresponding protein pounds
associated with the skim milk
subtracted from Class Il and Class I
pursuant to § 1139.44(a)(14), by

multiplying the skim milk pounds so
assigned by the percentage of protein in
the handler’s receipts of producer skim
milk during the month, as follows:

(1) The hundredweight of skim milk
and butterfat subtracted from Class L
pursuant to § 1139.44(a)(14) and the
corresponding step of § 1139.44(b),
multiplied by the difference between the
Class I price adjusted for location and
the Class III price, plus the
hundredweight of skim milk subtracted

-from Class I pursuant to § 1139.44(a)(14)
. multiplied by the skim milk price, plus

the butterfat pounds of overage
subtracted from Class I pursuant to

§ 1139.44(b) multiplied by the butterfat
price;

(2) The hundredweight of skim milk
and butterfat subtracted from Class II
pursuant to § 1139.44(a}{14) and the
corresponding step of § 1139.44(b)
multiplied by the difference between the
Class II price and the Class III price,
plus the protein pounds in skim milk
subtracted from Class Il pursuant to
§ 1139.44(a)(14) multiplied by the protein
price, plus the butterfat pounds of
overage subtracted from Class Il
pursuant to § 1139.44{b) multiplied by
the butterfat price;

(3) The protein pounds in skim milk
overage subtracted from Class 111
pursuant to § 1139.44{a){14) multiplied
by the protein price, plus-the butterfat
pounds of overage subtracted from
Class Il pursuant to § 1139.44(b)
multiplied by the butterfat price:

(d) The value of the product pounds,
skim milk, and butterfat subtracted from
Class I or Class II pursuant to
§ 1139.44(a)(9) and the corresponding
step of § 1139.44(b), and the value of the
protein pounds associated with the skim
milk subtracted {rom Class I pursuant
to § 1139.44(a)(9), computed by
multiplying the skim milk pounds so
subtracted by the percentage of protein
in the handler’s receipts of producer
skim milk during the previous month, as
follows:

(1) The value of the product pounds,
skim milk and butterfat subtracted from
Class I pursuant to § 1139.44(a){9) and
the corresponding step of § 1139.44(b)
applicable at the location of the pool
plant at the current month's Class I-
Class Ill price difference and the current
month’s skim milk and butterfat prices,
less the Class Il value of the milk at the
previous month’'s protein and butterfat
prices;

(2) The value of the hundredweight of
skim milk and butterfat subtracted from
Class II pursuant to § 1139.44{a}(8) and
the corresponding step of § 1139.44(b} at
the current month’s Class II-Class III
price difference and the current month’'s
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protein and butterfat prices, less the
Class Il value of the milk at the
previous month’s protein and butterfat
prices;

(e) The value of the product pounds,
skim milk and butterfat subtracted from
Class I pursuant to § 1139.44(a)(7) (i)
through (iv) and (vii), and the
corresponding step of § 1139.44(b),
excluding receipts of bulk fluid cream
products from another order plant,
applicable at the location of the pool
plant at the current month's Class I-
Class III price difference;

(f) The value of the product pounds,
skim milk and butterfat subtracted from
Class I pursuant to § 1139.44(a)(7) (v)
and (vi) and the corresponding step of
§ 1139.44(b) applicable at the location of
the transferor-plant at the current
month’s Class [-Class III price
difference;

{(g) The value of the product pounds,
skim milk and butterfat subtracted from
Class I pursuant to § 1139.44(a)(11) and
the corresponding step of § 1139.44(b),
excluding such hundredweight in
receipts of bulk fluid milk products from
an unregulated supply plant to the
extent that an equivalent quantity
disposed of to such plant by handlers
fully regulated by any Federal order is
classified and priced as Class I milk and
is not used as an offset for any other
payment obligation under any order,
applicable at the location of the nearest
unregulated supply plants from which
an equivalent volume was received at
the current month’s Class I-Class III
price difference.

(h) The pounds of skim milk in Class 1
producer milk, as determined pursuant
to § 1139.44, multiplied by the skim milk
price for the month computed pursuant
to § 1139.50(f).

(i) The pounds of protein in skim milk
in Class II and Class III, computed by
multiplying the skim milk pounds so
assigned by the percentage of protein in
the handler's receipts of producer skim
milk during the month for each report
filed, separately, multiplied by the
protein price for the month computed
pursuant to § 1139.50(e).

§ 1139.61 Computation of weighted
average differential value.

For each month the market
administrator shall compute the
weighted average differential value for
milk received from all producers as
follows:

(a) Combine into one total the values
computed pursuant to § 1139.60,
paragraphs (a) through (g), for all
handlers who made reports pursuant to
§ 1139.30 and who made payments
pursuant to § 1139.71 for the preceding
month;

(b) Add an amount equal to the sum of
the deductions to be made for location
adjustments pursuant to § 1136.75;

(c) Add an amount equal to not less
than one-half the unobligated balance in
the producer-settiement fund;

(d) Divide the resulting amount by the
sum of the following for all handlers
included in these computations:

(1) The total hundredweight of
producer milk;

{2) The total hundredweight for which
a value is computed pursuant to
§ 1139.60(g).

(e) Subtract not more than 5 cents per
hundredweight. The result is the
“Weighted Average Differential Price”.

§ 1139.62 Computation of producer
protein price.

For each month the market
administrator shall compute the
producer protein price to be paid to all
producers for the pounds of protein in
their milk, as follows:

(a) Combine into one total the values
computed pursuant to § 1139.60,
paragraphs (h) and (i), for all handlers

‘who made reports pursuant to §1139.30

and who made payments pursuant to
§ 1139.71 for the preceding month;

{b) Divide the resulting amount by the
total pounds of protein in producer milk;
and .

(c) Round to the nearest whole cent.
The result is the “Producer protein
price.”

§1139.63 Uniform price and handlers’
obligations for producer milk.

(a) A uniform price for producer milk
containing 3.5 percent butterfat shall be
computed by adding the weighted
average differential price determined
pursuant to § 1138.61 to the basic
formula price for the month.

{b) Handler obligations to producers
and cooperative associations for
producer milk shall be determined in
accordance with the provisions of
§81139.73 and 1139.74.

§1139.64 Announcement of weighted
average differential price, producer protein
price, and uniform price.

The market administrator shall
announce publicly on or before the 12th
day after the end of the month the
weighted average differential price
computed pursuant to § 1139.61, the
producer protein price computed
pursuant to § 1139.62, and the uniform
price computed pursuant to § 1139.63(a).

Payments for Milk

§1139.70 Producer-settiement fund.

The market administrator shall
establish and maintain a separate fund
known as the “producer-settlement
fund” into which he shall deposit

payments made by handlers pursuant to
§§1139.71, 1139.76 and 1139.77, subject
to the provisions of § 1139.78, and out of
which he shall make payments pursuant
to §§1139.72 and 1139.77. Payment due a
handler from the fund shall be offset as
appropriate against payments due from
such handler.

§1139.71 Payments to the producer-
settlement fund.

(a) On or before the 14th day after the
end of the month, each handler shall pay
to the market administrator the amount,
if any, by which the total amount
specified in paragraph (a)(1) of this
section exceeds the amount specified in
paragraph (a)(2) of this section:

(1) The total obligation of the handler
for such month as determined pursuant -
to § 1139.60.

(2) The sum of:

(i) The value of such handler’s
receipts of producer milk and milk
received from a handler defined in
§ 1139.9(c) at the weighted average
differential price adjusted pursuant to
§1139.75; and

(ii) The value of the protein in such
handler’s receipts of producer milk and
milk received from a handler defined in
§ 1139.9(c) at the producer protein price
computed pursuant to § 1139.62; and

(iii) The value at the weighted average
differential price applicable at the
location of the plant from which
received of other source milk for which
a value is computed pursuant to.

§ 1139.60(g).

(b) On or before the 25th day after the
end of the month each person who
operated an other order plant that was
regulated during such month under an
order providing for individual handler
pooling shall pay to the market
administrator an amount computed as
follows:

(1) Determine the quantity of
reconstituted skim milk in filled milk in
route dispositions from such plant in the
marketing area which was allocated to
Class I at such plant; and

(2) Compute the value of the
reconstituted skim mitk assigned in
paragraph (b}{1) of this section to route
disposition in this marketing area by
multiplying the quantity of such skim
milk by the difference between the
Class I price f.0.b. the other order plant
and the Class III price.

§ 1139.72 Payments from the producer-
settlement fund.

On or before the 15th day after the
end of each month, the market
administrator shall pay to each handler
the amount, if any, by which the amount
computed pursuant to § 1139.71({a){2)
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exceeds the amount computed pursuant
to § 1139.71(a)(1). If at such time the
balance in the producer-settlement fund
is insufficient to make all payments
pursuant to this section, the market
administrator shall reduce uniformly
such payments and shall complete such
payments as soon as funds are
available.

§1139.73 Value of producer milk.

(a) The partial payment for milk
received from each producer during the
first 15 days of the month shall be
determined by a rate computed by
multiplying the Class III price for the
preceding month by 1.2, but not to
exceed the current month’s Class I price.

(b} The total value of milk received
from producers during any month shall
be computed as follows:

(1) The weighted average differential
price computed pursuant to § 1139.61
subject to the appropriate plant location
adjustment times the total ‘
hundredweight of milk received from the
producer; plus

(2) The total milk protein contained in
the producer milk received from the
producer multiplied by the producer
protein price computed pursuant to
§1139.62; plus

(3) The total butterfat contained in the
producer milk received from the
producer times the butterfat price
computed pursuant to § 1139.50(d).

§ 1139.74 Payments to producers and to
cooperative associations.

(a) Except as provided in paragraph
(c), {d) or (e) of this section, each
handler shall, on or before the last day
of each month, make a partial payment
to each producer from whom milk was
received during the first 15 days of the
month, and who had shipped milk to
such handler through the 17th day of the
month, at the rate set forth in
§ 1139.73(a), less proper deductions

authorized in writing by such producer;

(b) Except as provided in paragraph
(c). (d) or (e) of this section, each
handler shall, on or before the 17th day
of the following month, make a final
payment to each producer for milk
received from such producer during the
month at no less than the total amount
computed in accordance with the
provisions set forth in § 1139.73(b) with
respect to such milk:

(1) Less any deductions for marketing
services pursuant to § 1139.86;

--(2) Less payment made pursuant to
paragraph (a) of this section for such
month;

(3) Less proper deductions authorized
in writing by such producer;

(4) Plus or minus adjustments for

errors made in previous payments to

such producer and proper deductions
authorized in writing by such producer;
and

. {5) If by the date specified such

“handler has not received full payment

from the market administrator pursuant
to § 1139.72 for such month, the handler
may reduce his payments to producers
pro rata by not more than the amount of
such underpayment. Payments to
producers shall be completed thereafter
no later thanthe date for making
payments pursuant to this paragraph
next following after receipt of the
balance due from the market
administrator.

(c) In the case of a cooperative
association authorized by its members
to collect payment for their milk, and
which has requested such payment from
any handler in writing and has so
notified the market administrator,
payment shall be made for milk received
during the month as follows:

(1) On or before the 3rd day prior the
last day of the month for milk received
from the members of such cooperative
association at the rates set forth in
§ 1139.73(a): and

(2) On or before the 16th day of the
following month such handler shall pay
to such cooperative association the sum
of the payments computed in
accordance with the procedures set
forth in § 1139.73(b) with respect to
deliveries by producer-members of such
cooperative association to handler(s)
from whom payment has been
requested, less the amounts of payments
made to such cooperative association
pursuant to paragraph (c)(1) of this
section, and less the amount retained by
handlers as authorized deductions.

(d) Each handler who received milk
from producers for which payment is to
be made to a cooperative association
pursuant to paragraph (c) of this section
shall report to such cooperative
association and to the market
administrator on or before the 7th day of
the following month as follows:

(1) The total pounds of milk received
during the month and, if requested, the
pounds received from each member-
producer;

" (2) The amount of payment made
pursuant to paragraph (c)(1) of this
section and the quantity of milk to
which such payment applied; and

(3) The amount or rate and nature of
any proper deductions authorized to be
made from such payments.

(e) Each handler shall pay a
cooperative association for milk -
received from such cooperative
association in its capacity as a handler
defined in § 1139.9(c), or from a pool
plant operated by such association as
follows:

(1) On or before the 2nd day prior to
the last day of each month for milk
received during the first 15 days of the
month an amount per hundredweight
computed pursuant to the provisions of
§ 1139.73(a); and

(2) On or before the 15th day of the
following month for milk received during
the month at not less than the value
computed for such milk in accordance
with the provisions under § 1139.73(b),
less the amounts of payments made to
such cooperative association pursuant
to paragraph (e)(1) of this section, and
less the.amount retained by handlers as
authorized deductions.

§ 1139.75 Location and zone differentials
for producer and nonpoo! milk.

{a) In making payments computed
pursuant to § 1139.72, the market
administrator shall reduce the weighted
average differential price computed
pursuant to § 1139.61 by the location or
zone differential applicable at the plant
where such milk was first received from
producers,

(b) The weighted average differential
price applicable to other source milk
pursuant to § 1139.71(a}(2)(iii) shall be
adjusted at the rates set forth in
§ 1139.52 {a) or (b) applicable at the
location of the nonpool plant from which
the milk was received (but not to be less
than zero).

§ 1139.76 Payments by a handler
operating a partially regulated distributing
plant.

(a) Each handler who operates a
partlally regulated distributing plant
that is not subject to a milk
classification and pricing program that
provides for marketwide pooling of .
producer returns and is enforced under
the authority of a state government shall
pay on or before the 25th day after the
end of the month to the market
administrator for the producer-
settlement fund the amount computed
pursuant to paragraph (a)(1) of this
section, or, if the handler submits
pursuant to §§ 1139.30(b) and 1139.31(b)
the information necessary for making
the appropriate computations, and so
elects, the amount computed pursuant to
paragraph (a)(2) of this section:

(1) An amount computed as follows:

(i) Determine the pounds of route
disposition in the marketing area from
the partially regulated distributing plant;

(ii) Subtract the pounds of fluid milk
products received at the partially
regulated distributing plant;

(a) As Class I milk from pool plants
and other order plants, except that
subtracted under a similar provision of
another Federal milk order; and
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(b) From another nonpool plant that is
not an other order plant to the extent
that an equivalent amount of fluid milk
products disposed of to such nonpool
plant by handlers fully regulated under
any Federal milk order is classified and
priced as Class I milk and is not used as
an offset for any other payment
obligation under any order;

(iii) Subtract the pounds of
reconstituted skim milk in route
disposition in the marketing area from
thé partially regulated distributing plant;

(iv) Multiply the remaining pounds by
the amount the Class I-Class IIl price
difference exceeds the weighted average
differential computed pursuant to
§ 1139.61 as adjusted by the appropriate
location or zone differential (but in no
case less than 0);

{v) Add the amount obtained from
multiplying the pounds of reconstituted
skim milk specified in paragraph
(a)(1)(iii) of this section by the
difference between the Class I price
adjusted to the appropriate plant
location and the Class III price (but in
no case less than 0).

(2} An amount computed as follows:

(i) Determine the value that would
have been computed pursuant to
§ 1139.60 for the partially regulated
distributing plant if the plant had been a
pool plant, subject to the following
modifications:

(a} Fluid milk products and bulk fluid
cream products received at the partially
regulated distributing plant from a pool
plant or an other order plant shall be
allocated at the partially regulated
distributing plant to the same class in
which products were classified at the
fully regulated plant;

{b) Fluid milk products and bulk fluid
cream products transferred from the
partially regulated distributing plant to a
pool plant or an other order plant shall
be classified at the partially regulated
distributing plant in the class to. which
allocated at the fully regulated plant.
Such transfers shall be allocated to the
extent possible to those receipts at the
partially regulated distributing plant.
from pool plants and other order plants
that are classified in the corresponding
class pursuant to paragraph (a)(2)(i)(a)
of this section. Any such transfers
remaining after the above allocation
which are classified in Class I and for
which a value is computed for the
handler operating the partially regulated
distributing plant pursuant to
§ 1139.60(e) shall be priced at the
uniform price (or at the weighted
average price if such is provided) of the
respective order regulating the handling
of milk at the transferee-plant, with such
uniform price (or weighted average
price) adjusted to the location of the

nonpoo! plant (but not to be less than
the lowest class price of the respective
order), except that transfers of
reconstituted skim milk in filled milk
shall be priced at the lowest class price
of the respective order;

(c) If the operator of the partially
regulated distributing plant so requests,
the value of milk determined pursuant to
§ 1139.60 for such handler shall include
in lieu of the value of other source milk
specified in § 1139.60(g) less the value of
such other source milk specified in
§ 1139.71(a)(2)(iii) a value of milk
determined pursuant to § 1139.60 for
each nonpool plant that is not an other
order plant which serves as a supply
plant for such partially regulated
distributing plant by making shipments
to the partially regulated distributing
plant during the month equivalent to the

requirements of § 1139.7(c) subject to the

following conditions:

(1) The operator of the partially
regulated distributing plant submits with
reports filed for the month pursuant to
§§ 1139.30(b) and 1139.31(b) similar
reports for each nonpool supply plant;

(2) The operator of such nonpool
supply plant maintains books and
records showing the utilization of all
milk and milk products received at such
plant which are made available if
requested by the market administrator
for verification purposes; and

(8) The value of milk determined
pursuant to § 1139.60 for such nonpool
supply plant shall be determined in the
same manner prescribed for computing
the obligation of such partially regulated
distributing plant; and

(ii) From the partially regulated
distributing plant's value of milk
computed pursuant to paragraph (a)(2)(i)
of this section, subtract: -

(a) The gross payment made by the
operator of such partially regulated
distributing plant, less the value of the
butterfat at the butterfat price specified
in § 1139.50(d}, for milk received at the
plant during the month that would have
been producer milk if the plant had been
fully regulated;

(b) If paragraph (a}{2)(i){c) of this
section applies, the gross payments by
the operator of such nonpool supply
plant, less the value of the butterfat at
the butterfat price specified in
§ 1139.50(d), for milk received at the
plant during the month that would have
been producer milk if the plant had been
fully regulated; and

(¢) The payments by the operator of
the partially regulated distributing plant
to the producer-settlement fund of

. another order under which such plant is

also a partially regulated distributing
plant. and like payments by the operator

of the nonpool supply plant if paragraph
(a)(2)(i)(c) of this section applies.

(b) Each handler who operates a
partially regulated distributing plant
which is subject to marketwide pooling
of returns under a milk classification
and pricing program that is imposed
under the authority of the state
government shall pay on or before the
25th day after the end of the month to
the market administrator for the -

-producer-settlement fund an amount

computed as follows:

(1) Determine the pounds of route
disposition in the marketing area from
the partially regulated distributing plant;

(2) Subract the pounds of fluid milk
products received at the partially
regulated distributing plant;

(i) As Class I milk from pool plants
and other order plants, except that
subtracted under a similar provision
under another Federal milk order;

(ii) From another nonpool plant that is

not an other order plant to the extent

that an equivalent amount of fluid milk
products disposed of to such nonpool
plants by handlers fully regulated under
any Federal milk order is classified and
priced as Class I milk and is not used as
an offfset for any other payment
obligation under any order;

(3) Determine the value of the
remaining pounds according to the
difference between the appropriate
Class prices applicable at the location of
the partially regulated distributing plant
(but not to be less than zero) as
announced by the State order and as
determined pursuant to § 1139.50.

§ 1139.77 Adjustment of accounts.

Whenever audit by the market
administrator of any handler's reports,
books, records, or accounts or other
verification discloses errors resulting in
mony due a producer, a cooperative
association, or the market administrator
from such handler or due such handler
from the market administrator, the
market administrator shall promptly
notify such handler of any amount so
due, and payment thereof shall be made
on or before the next date for making
payments as set forth in the provisions
under which such error occurred.

§ 1139.78 Charges on overdue accounts.

(a) Any unpaid balance due'from a
handler pursuant to §§ 1139.71, 1139.76,
1139.77, 1139.85 and 1139.86, or under
this section shall be increased 1% per

* month on the next day following the due

date of such unpaid obligation and any
balance remaining unpaid shall likewise
be increased on the first day of each
month thereafter until paid.



4604

Federal Register / Vol. 53, No. 31 / Wednesday, February 17, 1988 / Rules and Regulations

(b} For the purpose of this section, any
obligation that was determined at a date
later than that prescribed by the order
because of a handler's failure to submit
a report to the market administrator
when due shall be considered to have
been payable by the date it would have
been due if the report had been filed
when due.

Administrative Assessment and
" Marketing Service Deduction

§1139.85 Assessment for order
administration.

A pro rata share of the expense of
administration of the order shall be paid
to the market administrator by each
handler on or before the 14th day after
the end of the month at the rate of 4
cents per hundredweight, or such lesser
amount as the secretary may prescribe,
with respect to: >

{a) Producer milk (including mitk
received from a handler defined in
§ 1139.9(c}, but excluding in the case of
a cooperative association whichis a
handler pursuant to § 1139.9(c), milk
which was received at the pool plant of
another handler) and such handler's
own production;

(b) Other source milk allocated to
Class I pursuant to § 1139.44(a)(7) and.
(11) and the corresponding steps of
§ 1139.44(b), except such other source
milk that is excluded from the
computations pursuant to § 1139.60(d)
and (g)

{c) Route disposition in the marketing
area from a partially regulated
distributing plant during the month that
exceeds the quantity subtracted
pursuant to § 1139.76(a)(1)(ii).

§ 1139.86 Deduction for marketing
services.

(a) Except as set forth in paragraph (b)
of this section, each handler in making -
payments to producers for milk pursuant
to § 1139.74 (other than milk of the
handler's own production) shall deduct 8
cents per hundredweight, or such lesser
amount as may be prescribed by the
Secretary, and shall pay such
deductions to the market administrator
on or before the 14th day after the end
of the month.

{b) The monies acquired by the
market administrator pursuant to
paragraph (a) of this section shall be
expended by the market administrator
to provide market information, and to
verify or establish the weights, samples
and tests of milk of any producer for
whom a cooperative association is not
performing the same services on a
comparable basis as determined by the
Secretary.

Signed at Washington, DC, on February 10,
1988.

Kenneth A. Gilles, -

Assistant Secretary for Marketing and
Inspection Services.

[FR Doc. 86-3269 Filed 2-16-88; 8:45 am|
BILLING CODE 3410-02-M

—

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 87-CE-19-AD; Amendment 39-
5847)

Airworthiness Directives; Beech 200
and 300 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action revises
Airworthiness Directive (AD) 87-17-05,
Amendment 39-5708 (52 FR 44376),
applicable to certain models of the
Beech 200 and 300 Series airplanes. This
revision is necessary because
information concerning the supersedure
of AD 84-24-01 was omitted from the
AD when a correction to the AD was
accomplished.

- EFFECTIVE DATE: February 17, 1988,

Compliance: As prescribed in the
body of the AD.
ADDRESSES: Beech Service Bulletin No.
2040, Rev. 1, dated March 1987, and
Beech Service Instructions No. C-12-
0094, Rev. 1, dated February 1987 may
be obtained from Beech Aircraft
Corporation, Commercial Service,
Department 52, P.O. Box 85, Wichita,
Kansas 67201; Telephone (316) 681-9111.
This information may be examined at
the Rules Docket, Office of the Regional
Counsel, FAA, Room 1558, 601 East 12th
Street, Kansas City, Missouri 64106.
FOR FURTHER INFORMATION CONTACT:
Don Campbell, Aerospace Engineer,
Airframe Branch, ACE-120W, Wichita
Aircraft Certification Office (ACO), 1801
Airport Road, Room 100, Mid-Continent
Airport, Wichita, Kansas 67209; -
Telephone (316) 946-4409.
SUPPLEMENTARY INFORMATION:
Subsequent to the issuance of a
correction to Airworthiness Directive .
(AD) 87-17-05, Amendment 39-5708 {52
FR 44376; November 19, 1987),
applicable to Beech 200 and 300 Series
airplanes, it was discovered that .
information pertaining to the
supersedure of AD 84-24-01 had been
inadvertently omitted from the corrected
AD when the AD was published in the
Federal Register. Therefore action is

taken herein to make this editorial
change. .

Since this amendment only clarifies
the intent of the corrected AD, it
imposes no additional burden on the
public. Therefore, notice and public
procedure hereon are unnecessary and
contrary to the public interest, and good
cause exists for making this amendment
effective in less than 30 days.

List of Subjects in 14 CFR Part 39 -

Air transportation, Aviation safety,
Aircraft, Safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the FAR as
follows:

PART 39—{AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised, Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. By revising and reissuing AD 87-17-
05, Amendment 39-5708 (52 FR 44376;
November 19, 1987), to read as follows:

Beech: Applies to Models 200 and B200 (Serial
Nos. (S/Ns) BB-2 thru BB~1200 except
BB-627, BB-6847, BB-665, BB-798, BB-823,
BB-1158, and BB-1167); 200C and B200C
{S/Ns BL-7 thru BL- 93 except BL-67,
BL~72, BL-86, BL-87, BL-90, BL-91, BL-92,
and BL-124 thru BL-127}; 200CT and
B200CT (S/Ns BN-1 thru BN-4): 200T and
B200T (S/Ns BT-18 thru BT-30 except
BT-19); A200CT (S/Ns BP-1, BP-7 thru
BP-11, BP-22, BP-24 thru BP—45, GR-1

.thru GR-13 and FC-~1 thru FC 3); A200C
(S/Ns BJ-1 thru Bj-66); and 300 (S/Ns
FA-1 thru FA-19 except FA~17) airplanes
certificated in any category.

Note 1.—The subject panels may have been
installed as orginal equipment or as
replacement spares. The Beech Service
Bulletins referred in this AD contain
explanatory material relating to this topic.

Compliance: Required as indicated after
the effective date of this AD unless
previously accomplished.

To assure the continued structural integrity
of the wing fuel bay upper skin panels,
accomplish the following:

(a) Within the next 75 hours time-in-service
(TIS) or six calendar months, whichever
occurs first, unless previously accomplished
within the last 225 hours TIS or six calendar
months per AD 84-24-01, and thereafter at
intervals not to exceed 300 hours TIS or six
calendar months, whichever occurs first,
inspect the wing center section fuel bay
upper skin panels for possible debonding in
accordance with Beech Service Bulletin No.
2040, Rev. 1, dated March 1987 (for civil
registered airplanes) or Beech Service
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Instructions No. C-12-0094, Rev. 1, dated
February 1987, (for military airplanes).

(1) If no debonding is detected, prior to
further flight, accomplish the actions of
paragraph (b) below.

(2) If debonding is detected in either panel,
prior to further flight modify the discrepant
panel by installation of Kit No. 101-4032-1
{L.H.) or 101-4032-3 (R.H.), and the
accomplishment of the actions of paragraph
{(b) below, or by installation of replacement
skin panel P/N 101-120108-603 (L.H.) or -604
(RH).

(3) If debonding is detected in a panel
which was previously repaired per paragraph
(a){2) above or AD 84-24-01, prior to further
flight remove the discepant pane! and install
a replacement skin panel P/N 101-120108-603
(L.H.) or -604 {R.H.) as applicable.

(b) Seal all accessible blind rivets in both
wing center section fuel bay upper skin
panels as described-in Service Bulletin No.
2040, Rev. 1, dated March 1987, or Service
Instructions No. C-12-0094, Rev. 1, dated
February 1987 (as applicable).

Note 2.—Resealing of these blind rivets is
recommended anytime paint is removed from
this area.

{c) The requirements of this AD are no
longer required when skin panels P/N 101~
120108-603 (L.H.) or -604 (R.H.) have been
installed. )

(d) Airplanes may be flown in accordance
with FAR 21.197 to a location where the AD
may be accomplished.

(e) An equivalent means of compliance
with this AD may be used if approved by the
Manager, Wichita Aircraft Certification
Office, 1801 Airport Road, Room 100, Mid-
Continent Airport, Wichita, Kansas 67209;
Telephone (316) 946-4400.

All persons affected by this directive
may obtain copies of the document(s)
referred to herein upon request to Beech
Aircraft Corporation, Commercial
Service, Department 52, Wichita, Kansas
67201-0085; or may examine the
document(s) referred to herein at FAA,
Office of the Regional Counsel, Room
1558, 601 East 12th Street, Kansas City,
Missouri 64106.

This amendment revises the
correction of AD 87-17-05, Amendment
39-5708 (52 FR 44376; November 19,
1987), which corrected AD 87-17-05,
Amendment 39-5708 (52 FR 33224;
September 2, 1987), which superseded
AD 84-24-01, Amendment 39-4958.

This amendment becomes éffective
February 17, 1988.

Issued in Kansas City, Missouri, on January
29, 1968.
Jerold M. Chavkin,
Acting Director, Central Region.
[FR Doc. 88-3249 Filed 2-16-88; 8:45 am|
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 85-ANE-15; Amendment 39-
5852}

Airworthiness Directives; Wytwornia
Sprzetu Komunikacyjnego “PZL-
RZESZOW” PZL-3S Piston Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action publishes in the
Federal Register and makes effective as
to all persons an amendment adopting a
new airworthiness directive (AD) which
was previously made effective as to all
known U.S. owners and operators of
certain PZL-3S piston engines by
individual priority letter AD 86-10-12.
The AD requires initial and repetitive
visual inspection of the rear
counterweight system and the

-replacement of certain parts. Also, this

action clarifies the requirements of the
AD and includes a note to address those
engines which are designated as PZL-3S
2nd Series. The AD is needed to prevent
failure of the propeller retention bolts
which could result in separation of the
propeller from the aircraft.
DATES: Effective March 2, 1988, as to all
persons except those to whom it was
made immediately effective by
individual priority letter AD 86-10-12,
issued May 21, 1986, which contained
this amendment.

Compliance Schedule—As prescribed
in the body of the AD.
FOR FURTHER INFORMATION CONTACT:
Kenneth W. Steeves, Engine
Certification Branch, ANE-142, Engine
Certification Office, Aircraft
Certification Division, Federal Aviation
Administration, New England Region, 12
New England Executive Park,
Burlington, Massachusetts 01803;
telephone (617) 273-7097,
SUPPLEMENTARY INFORMATION: On May
21, 1986, priority letter AD 86-10-12 was
issued and made effective immediately
as to all known U.S. owners and
operators of certain PZL~3S piston
engines. The AD requires initial and
repetitive visual inspection of the rear
counterweight system and replacement
of certain parts if distress is found. This
action was prompted by failure of the
propeller retention bolts as a result of
damage to the rear counterweight
system. The AD was needed to prevent

. separation of the propeller from the

aircraft.

Since it was found that immediate
corrective action was required, notice
and public procedure thereon were
impracticable and contrary to public

interest, and good cause existed to make
the AD effective immediately by
individual priority letters, issued May
21, 1986, to all known U.S. owners and
operators of certain PZL-3S piston
engines. These conditions still exist, and
the AD, revised with some changes for
clarity and to include a note to address
those engines which are designated as
PZ1-3S 2nd Series, is hereby published
in the Federal Register as an amendment
to § 39.13 of Part 39 of the Federal
Aviation Regulations to make it
effective as to all persons.

Conclusion

The FAA has determined that this
regulation is an emergency regulation
that is not considered to be major under
Executive Order 12291. It is
impracticable for the agency to follow
the procedures of Executive Order 12291
with respect to this rule since the rule
must be issued immediately to correct '
an unsafe condition in aircraft. It has
been further determined that this action
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034; February 26, 1979). If this
action is subsequently determined to
involve a significant/major regulation, a
final regulatory evaluation or analysis,
as appropriate, will be prepared and
placed in the regulatory docket
{otherwise, an evaluation or analysis is
not required). A copy of it, when filed,
may be obtained by contacting the
person identified under the caption “FOR
FURTHER INFORMATION CONTACT”.

List of Subjects in 14 CFR Part 39

Engines, Air transportation, Aircraft,
Aviation safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, the Federal Aviation
Administration (FAA) amends Part 39 of
the Federal Aviation Regulations (FAR)
as follows:

PART 39—[AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421, and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended].

2. By adding to § 39.13 the following
new airworthiness directive (AD):
Wytwornia Sprzetu Komunikacyjnego

“PZL-RZESZOW": Applies to
Wytwornia Sprzetu Komunikacyjnego
“PZ1.-RZESZOW™ PZL-3S piston
engines.



4606  Federal Register / Vol. 53,

No. 31 / Wednesday, February 17, 1988 |/ Rules and Regulations

Note.—This AD does not apply to those
PZL-3S piston engine models which are
designated as the PZL~3S 2nd Series.

Compliance is required as indicated, unless
already accomplished.

To prevent separation of the propeller from
the aircraft, accomplish the following:

(a) For engines with 275 hours or more
since new, since overhaul, or since
compliance with AD 83-21-01, Amendment
39-4743 (48 FR 48222), on the effective date of
this AD, perform the following within 25
hours after the effective date of this AD:

(1) Disassemble and visually inspect for
distress of the rear crankshaft, rear
counterweight, and rear counterweight pins.

(2) If any distress is found in the rear
crankshaft, rear counterweight, or rear
counterweight pins, replace distressed parts
with new parts and replace the propeller
attachment bolts and dowel pins with new
parts.

(b} For engines with less than 275 hours
since new, since overhaul, or since
compliance with AD 83-21-01 on the effective
date of this AD, perform a(1} and a{2) above
prior to reaching 300 hours since new, since
overhaul, or since compliance with AD 83—
21-01. :

(c) Thereafter, perform a(1) and af2) above

at intervals not to exceed 300 hours since last
" accomplishment.

Note.—Distress which has been observed
during previous engine inspections includes
wear, galling, pitting, scoring, and
discoloration {blue color) of the
counterweight pins.

(d) Aircraft may be ferried in accordance
with the provisions of FAR 21.197 and 21.199
to a base where the AD can be accomplished.

(e) Upon request, an equivalent means of
compliance with the requirements of this AD
may be approved by the Manager, Engine
Certification Office, Aircraft Certification
Division, Federal Aviation Administration,

New England Region, 12 New England
" Executive Park, Burlington, Massachusetts
01803.

(f) Upon submission of substantiating data
by an owner or operator through an FAA
maintenance inspector, the Manager, Engine
Certification Office, New England Region,
may adjust the compliance time specified in
this AD.

This amendment becomes effective on
March 2, 1988, as to all persons except
those persons to whom it was made
immediately effective by individual
priority letter AD 86-10-12, issued May
21, 1986, which contained this
amendment. '

Issued in Burlington, Massachusetts, on
February 8, 1988.

Timothy P. Forte,

Acting Director, New Englond Region.
[FR Doc. 88-3239 Filed 2-16-88; 8:45 am}
BILLING CODE 4910-13-M _

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

14 CFR Part 1207
Standards of Conduct

AGENCY: National Aeronautics and
Space Administration (NASA).

ACTION: Final rule.

SuMMARY: This rule prescribes
regulations for the maintenance of the
high ethical standard of conduct -
required for NASA employees in
carrying out their duties and
responsibilities. This action corrects the
paragraph cite referenced in _

§ 1207.403(b)(2). It also corrects

§ 1207.405 by adding a new paragraph
(a)(4) to list Contracting Officers below
the GM-13 or G5-13 level for filing
confidential statements of employment
and financial interests. On November
13, 1987, the Office of Government
Ethics approved the addition of
Contracting Officers to this list.

EFFECTIVE DATE: February 17, 1986.

ADDRESS: Office of General Counsel,
NASA Headquarters, Washington, DC
20546. .

FOR FURTHER INFORMATION CONTACT:
Elizabeth N. Siegel, 202-453-2465.

SUPPLEMENTARY INFORMATION: To
ensure conformity to the Ethics in
Government Act of 1987, NASA )
published its revised regulations in the
Federal Register on June 16, 1987 {52 FR
22755) and a correction to $1207.405 was
published in the Federal Register on
September 28, 1987 (52 FR 36234).

The National Aeronautics and Space
Administration has determined that:

1. This rule is not subject to the
requirements of the Regulatory
Flexibility Act, 5 U.S.C. 601-602, since it
will not exert a significant economic
impact on a substantial number of smal}
entities.

2. This rule is not a major rule as
defined in Executive Order 12291.

List of Subjects in 14 CFR Part 1207.

Administrative practice and
procedures, Conflict of interest.

For reasons set forth in the preamble,
14 CFR Part 1207 is amended as follows:

1. The authority citation for Part 1207
continues to read as follows:

Authority: Ethics in Government Act of
1987, as amended by Pub. L. 96-19 and Pub. L.
96-28; EQ 11222; 18 U.S.C. 201~-219; 2 U.S.C.
441i; 5 CFR Parts 734, 735, 755, and 738.

2. Section 1207.403 is amended by
revising paragraph (b}(2) to read as
follows:

§ 1207.403 [Amended]

(b) * kK

(2) If a NASA employee or the
employee's spouse or minor child has a
present beneficial interest or a vested
remainder interest under a trust, the
ownership of stocks, bonds, or other
corporate securities under the trust will
be exempt to the same extent as )
provided in paragraph (b}{1)(i} of this
section for the direct ownership of such
securities. The ownership of bonds other
than corporate bonds, or of shares in a
mutual fund or regulated investment
company, under the trust will be exempt
to the same extent as provided under
paragraphs (b)(1)(ii) and (b}(1)(iii) for
the direct ownership of such bonds or
shares.

(3) Section 1207.405 is amended by
redesignating paragraph (a}{4) as (a}(5)
and adding new paragraph (a)(4) to read
as follows:

§ 1207.405 Confidential statements of
employment and financial interests.

(a) * % x

(4) Employees classified below the
GM-13 or GS-13 level under 5 U.S.C.
5332 who are appointed as Contracting
Officers.

(5) Employees classified below the
GM-13 or GS-13 level under 5 US.C.
5332, or at a comparable pay level under
other authority, and who are in positions
which otherwise meet the criteria of
§ 1207.405(a)(1) or § 1207.405(a)(3), when
designated in writing by the Designated
Ethics Official, after such designation
has been justified in accordance with 5
CFR 735.403(d).

James C. Fletcher,

Administralor.

February 5,1968.

[FR Doc. 88-3010 Filed 2-16-88; 8:45 am}
BILLING CODE 7510-01-M

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Parts 1, 145, and 147

Financial Reporting Requirements for
Futures Commissiocn Merchants and
Introducing Brokers

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final rule.

SUMMARY: The Commodity Futures
Trading Commission (*'Commission”)
has adopted amendments to its financial
reporting requirements for futures
commission merchants (“FCMs"} and
applicants for registration as FCMs and
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those introducing brokers ("'IBs”") and
applicants for registration as IBs not
operating or intending to operate
pursuant to a guarantee agreement (i.e:,
independent IBs). The rule amendments
were adopted in conjunction with the
development of new financial reporting
forms, Form 1~-FR-FCM and Form 1-FR~
IB, to replace the old Form 1-FR.

Amendments to the financial
reporting rules and the financial
reporting form have been necessitated
by the Commission’s recent adoption of
rules to govern foreign futures and
foreign options transactions. Those rules
introduced the concept of a secured
amount of funds held in separate
accounts for foreign futures and options
customers, which requires the addition
of a separate schedule on the financial
reporting form for FCMs to report
information related to.the secured
amount. Since the secured amount also
affects an FCM's minimum adjusted net
capital requirement, certain line items
on other financial statements are also
affected.

The Commission created the new
Form 1-FR-IB largely in response to
requests from the National Futures
Association ("NFA”) for a financial
reporting form shorter than the old Form
1-FR, which was used by both FCMs
and IBs, that is tailored specifically to
independent [Bs. Such IBs now have the
option of filing the new Form 1-FR-IB in
lieu of the new Form 1-FR-FCM, which
is similar to the old Form 1-FR. The
Commission further adopted conforming
amendments to its rules under the
Freedom of Information Act (“FOIA™}
and Governnent in the Sunshine Act
(**GINSA"} to set forth which portions of
the new 1-FR forms will generally not
be made public or relzased under the
FOIA or discussed at open Commission
meetings. The Commission-also has
determined not to include an additional
Statement of Financial and Operational
Data in the new Form 1-FR-FCM and
Form 1-FR-IB at this time and will give
further consideration to such a
statement. Since the new Form 1-FR~
FCM and Form 1-FR~IB will not appear
in the Code of Federal Regulations, they
are not reprinted here but may be
obtained from the Commission’s
regional offices in New York, Chicago
and Kansas City.

EFFECTIVE DATE: March 3, 1988.

FOR FURTHER INFORMATION CONTACT:
Paul H. Bjarnason, Jr., Deputy Director,
or Lawrence B. Patent, Associate Chief
Counsel, Division of Trading and
Markets, at the above address,
telephone: (202) 254-8955, or Henry J.
Matecki, Branch Chief, Central Region,
Audit and Financial Review Unit,

Division of Trading and Markets, 233
South Wacker Drive, Suite 4600,
Chicago, Illinois 60606, telephone: (312)
353-6642.

SUPPLEMENTARY INFORMATION:
1. Background

The Commission’s recent adoption of
rules to govern foreign futures and
foreign options transactions, 52 FR 28980
(August 5, 1987), which became effective
on February 1, 1988, 52 FR 48811
{December 28, 1987), requires FCMs to
maintain in a separate account the
foreign futures or foreign options
secured amount on behalf of foreign
futures and options customers. The
requirements related to the secured
amount, which are more fully described
in the August 5 Federal Register release
and later in this release, are somewhat
similar to an FCM's segregation
requirements with respect to customer
funds related to trades on domestic
contract markets or dealer options, but
the secured amount requirements are
not the same as the segregation
requirements. Therefore, the
Commission needed to amend its
financial reporting form for FCMs to
include a new statement of secured
amounts and funds held in separate
accounts for foreign futures and foreign
options customers. The Commission
proposed to do so and to make certain
other minor, technical changes in its
financial reporting and recordkeeping
requirements for FCMs and IBs, as
described below. 52 FR 44413
(November 19, 1987). The Commission
received seven written comments, three
from contract markets, three from FCMs,
and one from an accounting firm. The
Commission has reviewed the comments
received in response to that notice of
proposed rulemaking and has
determined to adopt the rule
amendments essentially as proposed,
with certain minor adjustments
described below.

11. Foreign Futures and Forelgn Options
Secured Amount

The Commission ongmally proposed a
separate segregation rule to govern the
treatment of foreign futures or foreign
options customer funds, which would
have imposed upon FCMs carrying
foreign futures or options customer
funds virtually the same obligations
with respect to funds in their possession
as they have with respect to domestic
futures or options customer funds as
long as such funds are held in the United
States. This rule would have required, in
effect, excess margin funds for foreign
transactions to be retained in the United
States. -

In response to the concerns of many
commenters on the Commission’s
proposed foreign futures and options
rules that such a separate segregation
requirement would create numerous
accounting and transmission problems
affiliated with the requirement that all
such excess funds be accounted for and
maintained in the United States, the
Commission adopted a more flexible
approach to ensuring protection of
customer funds by requiring the creation

- of one or more accounts in which firms

must maintain the “secured amount.” In
essence, the foreign futures and foreign
options secured amount is an amount
equal to the money, securities and
property held by, or held for or on behalf
of, an FCM from, for, or on behalf of
foreign futures or foreign options
customers required to margin, guarantee
or secure open foreign futures contracts
or representing premiums paid or
received, plus other funds required to
guarantee or secure open options
transactions, plus any unrealized gain or
minus any unrealized loss on such
transactions. This is also the amount to
which the four percent minimum capital

. requirement is applied, and the amount

also is used in calculating the early
warning level for firm capital.

Pursuant to paragraph (a) of Rule 30.7,
as adopted, the Commission requires an
FCM to maintain in a separate account
or accounts at least that amount of
money, securities and property defined
in new Rule 1.3(rr) which is equal to
original client margins set by the FCM
plus accruals and less losses. (However,
the secured amount cannot be a
negative number.) This amount must be
deposited in an account accessible only
on behalf of customers. This rule
specifies only the minimum amount
required to be maintained in such an
account(s), and nothing prohibits a firm
from maintaining additional money,
securities and property received from
the appropriate customers in such
separate account or accounts, provided
that these amounts are not subject to a
competing security interest or claim for
noncustomers.

The Commission’s foreign futures and
options rules also permit FCMs to
deposit money, securities and property
belonging to any customer in respect of
nonregulated transactions such as spot
currency transactions in the same
account as the secured amount, subject

only to certain recordkeeping and
reporting requirements. These
requirements include, but are not limited
to, the provisions of Rule 1.10(d), which,
in essence, requires FCMs to include
such nonregulated funds in addition to
the foreign futures and options “secured
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amount” in completing their financial
reports; the requirements of new
paragraph (e) of Rule 30.7, which
parallels Commission Rule 1.27(a), 17
CFR 1.27{a) (1987), and requires FCMs to
account strictly for the investment of
funds of foreign futures or foreign
options customers; and new paragraph
(f}, which parallels Commission Rule
1.32, 17 CFR 1.32 (1987). which requires a
daily calculation of all funds on deposit,
and the total amount of money,
securities and property required to be on
deposit, in such separate account(s),
and, finally, the amount of the. FCM's
residual interest in such funds.

The Commission has also adopted
certain amendments to Rule 1.16 (17
CFR 1.16 {1987)) regarding the duties of
an FCM's independent public
accountant with respect to the foreign
futures and foreign options secured
amount. The purpose of these
amendments is to conform the
accountant's duties with respect to the
secured amount to his duties with
respect to domestic customer funds. The
Commission has.therefore amended: (1)
Rule 1.16{d){1) to require as specific
audit objectives an examination of the
FCM's procedures for safeguarding the
secured amount so that the accountant

. can be reasonably assured that any
material inadequacies in such
procedures will be discovered, and a
review of the practices and procedures
followed by the FCM in making its daily
secured amount computation; and (2}
Rule 1.16{d}(2)(iv) to include in the

_ definition of a material inadequacy any

conditions which contributed
substantially to or, if appropriate
corrective action is not taken, could
reasonably be expected to result in
violations of the secured amount
requirements to the extent that the FCM
could be inhibited from promptly
completing transactions or discharging
responsibilities to customers or other
creditors, could suffer material financial
loss, or could have material
misstatements in its financial reports.?

The Commission further amended Rule

1.16 so that if an extension of time is

sought for filing the certified year-end
financial report, the request for such an
extension of time must include a secured
amount computation as of the latest

' Each certified financial report must be
accompanied by the accountant's report on material
inadequacies. Rule 1.16{c}(5}. An accountant which
discovers a material inadequacy during the course
of an audit or interim work must notify the firm of
such discovery, and the firm nust, in turn, make the
appropriate notification required under the financial
early warning system. The accountant may have
further responsibilities if the firm fails to make the
appropriate early warning notifications. Rules
1.16(e}(2) and 1.12(d).

date available, and the letter from the
accountant required to accompany such
a request must include a response,
based on the work to date, as to
whether the accountant believes that the
firm was or is not meeting the secured
amount requirements,

The Commission also notes certain
minor changes to the new Form 1-FR-
FCM and Form 1-FR-IB from the drafts
which were published in the Federal
Register as exhibits to the release
containing the proposed rule
amendments. In the draft Form 1-FR-
FCM which appeared in that release, the
segregation statement with respect to
domestic exchange-traded transactions
inadvertently omitted Item 12 from the
corresponding statement in the old Form
1-FR for “segregated funds on hand.”
This has been corrected and a similar
entry appears on the secured amount '
statement of Form 1-FR~-FCM. The
Commission further wishes to note that
the standard form guarantee agreement
to be entered into by an IB and an FCM
carrying accounts of the IB’s customers,
which is Part B of Form 1-FR~IB, has
been amended to include specific
reference to the accounts of foreign
futures and options customers
introduced by the IB to the FCM. Since
that agreement, as it appeared in the old
Form 1-FR, made reference to future
amendments to the Commodity
Exchange Act and rules which have
been, or may in the future be,
promulgated thereunder, the
Commission deems any existing
guarantee agreement to cover accounts
of foreign futures and options customers,
and IBs and FCMs which are parties
thereto need not enter into a new
guarantee agrecment.

If1. Changes to Financial Reports Which
Are Not Related to Foreign Futures and
Options Transactions

The Commission had proposed to add
a statement to the new Form 1-FR-FCM
and 1-FR-IB which was not included in
the old Form 1-FR, the Statement of
Financial and Operational Data. See 52
FR 44413 at 44414. This aspect of the
proposal generated the most negative
comment. Most of the commenters
objected to the inclusion of a Statement
of Financial and Operational Data,
claiming that it would be unduly
‘burdensome to prepare such a statement
and that the information to be contained
therein would not enhance a meaningful
review of a firm's financial and
operational condition. The Commission
has carefully reviewed these comments
and, based upon that review and its own
reconsideration of this issue, has
determined not to adopt a Statement of

Financial and Operational Data at this
time.

Since the new Form 1-FR-FCM and
Form 1-FR-IB will have the Statement of
Changes in Ownership Equity, which
was previously required to be filed with
interim financial reports and the year-
end certified report, and the Statement
of Changes in Liabilities Subordinated

- to the Claims of General Creditors,

which was previously only required to
be filed with a certified year-end report.
appearing on the same page, the
Commission is requiring that the.
subordinated liabilities statement also
be included with interim financial
reports. See § 1.10{d})(1)(iii).

Certain other minor line item changes
also have been made on the new Form
1-FR-FCM and Form 1-FR-IB as
compared to the old Form 1-FR. Two
contract markets objected to the
renumbering of certain line items and
claimed that this will require major
computer reprogramming of their
financial monitoring system. The
Commission believes that the new
format of Form 1-FR-FCM and Form 1-
FR-1B makes the presentation of data
clearer and more understandable, and
notes that some firms have urged the
Commission in the past to make such a
change in format. The Commission has,
therefore, determined to adopt new
financial forms essentially as proposed,
except for the Statement of Financial
and Operational Data discussed above.
The Commission's Division of Trading
and Markets, however, will entertain
requests for a “no-action” position for a
limited period of time for any party
which can demonstrate that it needs to
use the old Form 1-FR for such limited
time while it completes any necessary
computer reprogramming. Any such firm
which would be granted limited ‘'no-
action” relief, however, would be
required to file the new statement
related to foreign futures and options
trading, if applicable, together with the
old Form 1-FR.

The old Form 1-FR contained
instructions relating to the preparation
of the form. In developing the new Form
1-FR-FCM and Form 1-FR-IB, the
instructions have been separated from
the forms, and the Commission’s staff is
instead preparing a comprehensive set
of report preparation instructions to be
published as a separate booklet. The
booklet will contain more specific
instructions with respect to the reporting -
of particular line items appearing in the
Form 1-FR-FCM and Form 1-FR~IB than
is the case with the instructions to the
o1d Form 1-FR, and it will be updated

. periodically as registrants bring

reporting questions to the Commission’s
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attention. The Commission intends to -
have the instruction booklet available in
May. If any firm has questions as to how
to fill out the new forms before the
instruction booklet is available, the firm
should contact its designated seli-
regulatory organization or the
appropriate Commission regional office.

Section 1.10(d}{2)(ii) previously
required each Form 1-FR which was
required to be certified by an
independent public accountant to
include, among other statements, a
statement of changes in financial
position. The proposed amendment to
§ 1.10(d)(2}(ii) left intact the reference to
the statement of changes in financial
position, Shortly before the November
19, 1987, publication of the proposed rule
amendments by the Commission, the’
Financial Accounting Standards Board -
(“FASB") issued Statement No. 95,
Statement of Cash Flows, which
superseded Accounting Principles Board
Opinion No. 19, Reporting Changes in
Financial Position. Statement No. 95
requires companies to file a statement of
cash flows as part of a full set of
financial statements in place of the
statement of changes in financial
position.

The Commission has, therefore,
substituted in § 1.10{d)(2)(ii} the phrase
“statement of cash flows"” for
“statement of changes in financial
position.” The statement of changes in
financial position is also referred to in
Commission Rules 145.5(d)(1)(i) (C} and
(D) and 147.3(b)(4)(i)(A) (3) and (4),
relating to the Commission’s rules under
the FOIA and the GINSA, respectively,
which are discussed more fully below.
Wherever a “statement of changes in
financial position™ was mentioned in
such rules, the Commission has replaced
it with “statement of cash flows.”

FASB Statement No. 95 makes the
change from “statement of changes in
financial position™ to “statement of cash
flows" effective for annual financial
statements for periods ending after July
15, 1388. However, the Commission’s
rules are effective as of March 3, 1988.
With respect to financial statements for
fiscal years ending between now and
July 15, 1988, the Commission will
accept statements that include either a
statement of cash flows or a statement
of changes in financial position.

IV. Filing Options

The Commission has adopted a new
§ 1.10(k), which will permit an
independent 1B or applicant for
registration as an independent IB to use
the new Form 1-FR~IB in lieu of the new
Form 1-FR-FCM. The Commission has
developed the new Form 1-FR-IB
principally at the request of the NFA,

which is the only designated self-
regulatory organization (“DSRQ"} with
member IBs and thus the only DSRO
responsible for monitoring compliance
with minimum financial requirements of
its member IBs. See § 1.52(a). The new

- Form 1-FR-IB is considerably shorter

than the new Form 1-FR-FCM and is ~
tailored specifically to the financial
requirements of independent IBs. For
example, since IBs cannot handle any
funds of customers, there are no
segregation or secured amount
statements included in Form 1-FR-IB.
The Commission also notes that the
Securities and Exchange Commission

{"SEC") is in the process of amending its

basic financial reporting form, the '
Financial and Operational Combined -
Uniform Single (“FOCUS") Report under
the Securities Exchange Act of 1934. The
Commission’s staff has been in contact
with the SEC's staff in its continuing
effort to harmonize the basic financial
reporting forms of the two agencies.

-Previous efforts in this area have made

it possible for an FCM or IB which is
also a securities broker or dealer to take
advantage of a filing option whereby
such a dually-registered firm can file a
FOCUS Report, Part 11 or Part IIA, in lieu
of Form 1-FR. See Commission Rule
1.10(h) (17 CFR 1.10(h} (1987])). The
Commission notes, however, that Rule
1.10(h) contains a proviso which permits
the use of such a filing option so long as
all information which is required to be
furnished on and submitted with a Form
1-FR is provided with the FOCUS
Report. When the Commission originally
adopted Rule 1.10(h), it stated that the
proviso was included "[t]o take into
account the possibility that the
Commission might in the future require
additional information in Form 1-FR and
the SEC did not amend its financial
reporting system accordingly.” 44 FR
65970, 65971 (November 16, 1979). The
Commission therefore wishes to make
clear that, if the SEC does not complete
the revision of its financial reporting
forms before a firm must next file a
financial report under the Commission’s
rules, FCMs wishing to make use of the
filing option available in Rule 1.10(h}
must file the new statement of secured
amounts together with a copy of their
FOCUS Report.

V. Amendments to the Commission's -
FOIA and GINSA Rules

The FOIA basically requires that,
upon request, the Commission, like most
federal agencies, must make its records
available to the public unless the .
records fall within an exemption set
forth in the FOIA. The fourth exemption
set forth in the FOIA provides that
records which constitute “trade secrets

and commercial or financial information
obtained from a person and privileged’
or confidential” are exempt from
mandatory public disclosure. 5 U.S.C.
552(b)(4) (1982). Commission Rule
145.5(d) promulgated under the FOIA, 17
CFR 145.5(d) (1987), repeats the language
of the FOIA's fourth exemption quoted
in the preceding sentence, and further
specifies particular records which the
Commission generally treats as
nonpublic. Commission Rule .
145.5(d)(1)(i) previously contained six
subparagraphs, denoted (A) through (F),
describing the portions of various
financial reporting forms filed by those
registrants and applicants for
registration subject to minimum
financial requirements which the
Commission generally treats as
nonpublic, provided such portions of the
forms are separately bound from the
generally public portions of the forms.

The Commission has amended
§ 145.5(d}(1)(i) to take account of the
new Form 1-FR-FCM and new Form 1-
FR-IB. The Commission has
redesignated former paragraphs
(d)(1)(i)(C) through (d){1)(i})(F) of Rule
145.5, which relate to financial reporting
forms other than Form 1-FR, as
paragraphs (d)(1)(i)(E) through
(d)(1)(i)}(H). The Commission also
adopted new paragraphs (d}(1){i}(C} and
(d){1)(1)(D) of Rule 145.5 to set forth
which portions of the new Form 1-FR-
FCM and new Form 1-FR-IB,
respectively, will generally be treated as
nonpublic, provided the separate
binding procedure of Commission Rule
1.10{g) is followed by the submitter of
the form.2 This achieves the result of a
consecutive display of the provisions of
Rule 145.5{d){1)(i) which relate to Form
1-FR in its various manifestations, in
subparagraphs (A} through (D} thereof,
with the provisions of the rule relating to
other financial reporting forms set forth
in the succeeding subparagraphs.

The Commission will treat as
generally nonpublic, provided that the
separate binding procedure in Rule
1.10(g) is followed, those portions of the
new Form 1-FR-FCM and new Form 1-
FR-IB which correspond to the portions
of the old Form 1-FR accorded such

2 )t is the Commission's view that the separate
binding procedure of Rule 1.10{g} is a waivable
option, and when an FCM, independent IB, or an
applicant for registration in either category, fails to
follow the procedure, the entity consents to the
public release of information that might otherwise
be protected by FOIA Exemption 4. However,
failure to follow the separate binding procedure
does not constitute consent to the release of
information protected by FOIA Exemption 3 {i.e.,
information subject to the general protection from
public disclosure under section 8{a) of the Act, 7

-U.S.C. 12(a) (1982)).
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treatment. These statements include:
The Statement of Income (Loss), the
Statement of Cash Flows, the Statement
of Changes in Ownership Equity, the
Statement of Changes in Liabilities .
Subordinated to the Claims of General
Creditors Pursuant to a Satisfactory
Subordination Agreement, and the
accountant’s report on material
inadequacies filed under Commission
Rule 1.16{c)(5). '
The Commission will therefore
generally make available under the
FOIA, consistent with its treatment of

the same portions of the old Form 1-FR,

the following portions of the new Form
1-FR-FCM: The Statement of Financial
Condition; the Statement of the
Computation of the Minimum Capital
Requirements; the Statement of
Segregation Requirements and Funds in
Segregation for Customers Trading on
U.S. Commodity Exchanges; and the
Statement of Segregation Requirements
and Funds in Segregation for Customers’
Dealer Options Accounts. In addition,
the new Statement of Secured Amounts
and Funds Held in Separate Accounts
for Foreign Futures and Foreign Options
Customers in Accordance with ,
Commission Regulation 30.7 will also
generally be made available under the
FOIA. Although the Commission does
not require segregation of funds on
behalf of foreign futures and options
customers, the concept of a secured
amount held by an FCM on behalf of a
foreign futures or foreign options -
customer is somewhat akin to the
segregated funds held by an FCM on
behalf of a customer trading on or
subject to the rules of a domestic
contract market. Accordingly, the
Commission believes the segregated
funds and secured amount financial
statements should be treated
consistently for FOIA purposes.

With respect to the new Form 1-FR~
IB, only the Statement of Financial
Condition and the Statement of the
Computation of the Minimum Capital
Requirements will generally be made
available under the FOIA. Since an IB
cannot handle customer funds or the
funds of foreign futures and options
customers, an IB is not subject to
segregation requirements or the
requirements relating to the foreign
futures and options customers secured
amount and, thus, the new Form 1-FR-
IB does not contain any statements
related thereto. - ‘

The GINSA basically requires that
Commission meetings be open to public
observation and that certain information
pertaining to such meetings be disclosed
to the public. However, these
requirements do not apply in cases

where the Commission determines that
a meeting, or a portion thereof, is likely
to disclose certain types of information.
The exemptions in the GINSA are
similar to those set forth in the FOIA,
including the exemption relating to
“trade secrets and commercial or
financial information obtained from a
person and privileged or confidential.”
Thus, the Commission's rules
promulgated under the GINSA closely
track those promulgated under the
FOIA. For example, Commission Rule
147.3(b}(4)(i)(A} promulgated under the
GINSA corresponds to Commission Rule
145.5(d)(1){i) promulgated under the
FOIA with respect to the treatment of
various financial reporting forms filed
with the Commission. Accordingly, the
Commission has amended Rule
147.3(b)(4)(i)(A) in a manner identical to
its amendment of Rule 145.5(d)(1)(i) for
the reasons set forth above in the
discussion of the latter rule.

VI. Related Matters
A. Effective Date

The Commission, in accordance with
5 U.S.C. 553(d)(3) (1982), finds good
cause for making the rule amendments
and new financial reporting forms
effective less than 30 days following
publication of this release in the Federal
Register. The rule amendments and new
forms discussed herein have been
developed largely because of the
Commission's new foreign futures and
options rules, which became effective on
February 1, 1988. Certain firms may be
required to file a new financial report
prior to the expiration of the next 30
days. Compliance with the new foreign
futures and options rules will be made
easier if the new financial reporting
forms are available as soon as possible.
The new forms have been prepared and
are available from Commission regional
offices in New York, Chicago and
Kansas City. The Commission also
believes that the amendments to Parts
145 and 147 should become effective
concurrently with the effective date of
the rule amendments pertaining to the
new Form 1-FR-FCM and Form 1-FR-IB
so that nonpublic treatment may be
accorded to certain information required
to be contained therein.

B. Paperwork Reduction Act

The Paperwork Reduction Act of 1980
{“PRA"), 44 U.S.C. 3501 et seq. (1982),

imposes certain requirements on federal -

agencies, including the Commission, in
connection with their conducting or
sponsoring any collection of information
as defined by the PRA. In compliance
with the PRA, the Commission
previously submitted these rule

amendments and new forms, and their
associated information collection
requirements, in proposed form, to the
Office of Management and Budget
(*OMB"). The OMB approved the
collection of information associated
with these rule amendments and new
forms on January 7, 1988 and assigned
OMB control number 3038-0024 to the
rules, as amended, and the new forms.

Copies of the OMB approved

- information collection package

associated with these rule amendments
and new forms may be obtained from
Bob Neal, Office of Management and
Budget, Room 3220, NEOB, Washington,
DC 20503, (202) 395-7340.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA"), 5 U.S.C. 601 et seq., requires
that agencies, in proposing rules,
consider the impact of those rules on
small businesses. The rule amendments
adopted herein would affect FCMs and
independent IBs. The Commission has
previously determined that, with respect
to FCMs, based upon the fiduciary
nature of FCM/customer relationships,
as well as the requirements that FCMs
meet minimum financial requirements,
FCMs should be excluded from the
definition of a small entity.?

With respect to introducing brokers,
the Commission stated that it is
appropriate to evaluate within the
context of a particular rule proposal
whether some or all introducing brokers
should be considered to be small
entities and, if so, to analyze the
economic impact on such entities at that
time.* In this regard, the Commission
notes that the rule amendments being
adopted herein with respect to
independent IBs would allow such
entities the option of using a niew
financial reporting form, Form 1-FR-IB,
which is specifically tailored for their
use and is considerably shorter than
both the old Form 1-FR, which they
were previously required to use, and the
new Form 1-FR-FCM. Therefore, the
financial reporting and recordkeeping
burdens on independent 1Bs should be
no greater under the rule amendments
adopted herein than they have been
previously. Therefore, pursuant to
section 3(a) of the RFA, 5 U.S.C. 605(b),
the Acting Chairman certifies that these
rule amendments will not have a
significant economic impact on a
substantial number of small entities.

3 See 47 FR 18618, 18619 {April 30, 1982).
* 48 FR 35248, 35275-78 (August 3, 1983).
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List of Subjects
17 CFR Part 1

Financial requirements, Reporting and
recordkeeping requirements, Foreign
futures, Foreign options, Segregated
funds, Introducing brokers.

17 CFR Part 145

Freedom of information, Commission
records.

17 CFR Part 147

Sunshine Act, Commission records.

In consideration of the foregoing, and
pursuant to the authority contained in
the Commaodity Exchange Act and, in
particular, sections 2(a)(1), 2(a)(11), 4,
4b, 4c, 4d, 4f, 4g, 5a, 8, 8a, 15, and 17
thereof, 7 U.S.C. 2, 4, 4a(j), 6, 6b, 6c, 6d,
6f, 6g, 7a, 12, 12a, 19, and 21 (1982), as -
amended by Pub. L. 99-641, 100 Stat.
3556, and pursuant to the authority
contained in 5 U.S.C. 552 and 552b
(1982), the Commission hereby amends
Chapter I of Title 17 of the Code of
Federal Regulations as follows:

PART I—GENERAL REGULATIONS -
UNDER THE COMMODITY EXCHANGE
ACT

1. The authority citation for Part 1
continues to read as follows:

Authority: Sections 2(a)(1), 4, 4a, 4b, 4c, 4d,
qe, 4f, 4g, 4h, 4i, 4j, 4k, 4], 4am, 4n, 40, 5, 5a,
6(a), 6(b), 6b, 6c, 8, 8a, 8¢, 12, 15, 17, and 20 of
the Commodity Exchange Act, 7 U.S.C. 2, 2a,
4, 8, 6a, 6b, 6c, 6d, 6e, 6, 6g, 6h, 6i, 6j, 6k, 61,
6m, 6n, 6o, 7, 7a, 8, 9, 12, 12a, 12¢, 13a, 13a-1,
186, 19, 21, and 24.

2. Section 1.10 is amended by adding a
new paragraph (a}(1), by redesignating
paragraphs (d)(1)(iii) through (d)(1)(vi)
as paragraphs (d)(1)({iv) through
{d){1)(vii), by adding a new paragraph
{d)(1}(iii), by revising paragraphs
(d)(1)(v). (d)(2)(ii} and (d)(2)(iv), by
revising paragraphs (g)(1) and (g)(2), and
by adding a new paragraph (k) to read
as follows:

§ 1.10 Financial reports of futures
commission merchants and introducing
brokers.

(a) Application for registration. (1)
Except as otherwise provided, a futures
commission merchant or an applicant
for registration as a futures commission
merchant, in order to satisfy any
requirement in this part that it file a
Form 1-FR, must file a Form 1-FR-FCM,
and any reference in this part to Form 1-
FR with respect to a futures commission
merchant or applicant therefor shall be
deemed to be.a reference to Form 1-FR-
FCM. Except as otherwise provided, an
introducing broker or an applicant for
registration as an introducing broker, in
order to satisfy any requirement in this

part that it file a Form 1-FR, must file a
Form 1-FR-IB, and any reference in this
part to Form 1-FR with respect to an
introducing broker or applicant therefor
shall be deemed to be a reference to
Form 1-FR-IB.

» * * * *

[d) * ok K

(1] * ok K

(iii) A statement of changes in
liabilities subordinated to claims of
general creditors for the period between
the date of the most recent statement of
financial condition filed with the
Commission and the date for which the
report is made;

* * * * *

(v) For a futures commission merchant
only, the statements of segregation
requirements and funds in segregation
for customers trading on U.S. commodity
exchanges and for customers' dealer
options accounts, and the statement of
secured amounts and funds held in
separate accounts for foreign futures
and foreign options customers in
accordance with § 30.7 of this chapter as
of the date for which the report is made;
and
* * * n *

(2] * oo

(ii) Statements of income ({loss), cash
flows, changes in ownership equity, and
changes in liabilities subordinated to
claims of general creditors, for the
period between the date of the most
recent certified statement of financial
condition filed with the Commission and
the date for which the report is made:
Provided, That for an applicant filing
puruant to paragraph (a)(2) of this
section the period must be the year
ending as of the date of the statement of
financial condition;

* * * * *

(iv) For a futures commission
merchant only, the statements of
segregation requirements and funds in
segregation for customers trading on
U.S. commodity exchanges and for
customers’ dealer options accounts, and
the statement-of secured amounts and
funds held in separate accounts for
foreign futures and foreign options
customers in accordance with § 30.7 of
this chapter as of the date for which the
report is made; and
W * * * *

(8) Nonpublic treatment of reports. (1)
All of the Forms 1-FR filed pursuant to
this section will be public: Provided,
however, That if the statement of
financial condition, the statement of the
computation of the minimum capital
requirements, the statements (to.be filed
by a futures commission merchant only)
of segregation requirements and funds in
segregation for customers trading on

U.S. commodity exchanges and for
customers’ dealer options accounts, and
the statement (to be filed by a futures
commission merchant only) of secured
amounts and funds held in separate
accounts for foreign futures and foreign =
options customers in accordance with

§ 30.7 of this chapter are bound
separately from the other financial
statements (including the statement of
income (loss)), footnote disclosures and
schedules of Form 1-FR, trade secrets
and certain other commercial or )
financial information on such other
statements and schedules will be
treated as nonpublic for purposes of the
Freedom of Information Act and the
Government in the Sunshine Act and
Parts 145 ard 147 of this chapter.

(2) Al of the copies of the Financial
and Operational Combined Uniform
Single Report under the Securities
Exchange Act of 1934, Part Il or Part IIA,
filed pursuant to paragraph (h) of this
section will be public: Provided,
however, That if the statement of
financial condition, the statement of the
computation of the minimum capital
requirements, the statements (to be filed

- by a futures commission merchant only)

of segregation requirements and funds in
segregation for customers trading on
U.S. commodity. exchanges and for
customers’ dealer options accounts, and
the statement (to be filed by a futures
commission merchant only) of secured
amounts and funds held in separate
accounts for foreign futures and foreign
options customers in accordance with

§ 30.7 of this chapter are bound
separately from the other financial
statements (including the statement of
income (loss)), footnote disclosures and
schedules of the Financial and
Operational Combined Uniform Single
Report under the Securities and
Exchange Act of 1934, Part Il or Part IIA,
trade secrets and certain other
commercial or financial information on
such other statements and schedules
will be treated as nonpublic for
purposes of the Freedom of Information
Act and the Government in the Sunshine
Act and Parts 145 and 147 of this
chapter.

* L] * - * »*

(k) Filing option available to an
introducing broker. (1) Any introducing
broker or applicant for registration as an
introducing broker which is not
operating or intending to operate
pursuant to a guarantee agreement may
comply with the requirements of this
section by filing (in accordance with
paragraphs (a), (b) and (c) of this
section) a Form 1-FR-IB in lieu of a
Form 1-FR-FCM... -
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{2) If an introducing broker or
applicant therefor avails itself of the
filing option available under paragraph
(k}(1) of this section, the report required
to be filed in accordance with
§ 1.16{c)(5) of this part must be filed as
of the date of the Form 1-FR-IB being
filed, and such an introducing broker or
applicant therefor must maintain its
financial records and make its monthly
formal computation of its adjusted net
capital, as required by § 1.18 of this part,
in a manner consistent with Form 1-FR-
IB.

3. Section 1.12 is amended by revising
paragraph (a)(2) to read as follows:

§ 1.12. Maintenance of mimimum financial
requirements by futures commission
merchants and introducing brokers.

(a] * kK N
(2) If the person is a futures
commission merchant or applicant
therefor, within 24 hours after giving
such notice file a statement of financial
condition, a statement of the
computation of the minimum capital
requirements pursuant to § 1.17
(computed in accordance with the
applicable capital rule), the statements
of segregation requirements and funds in
segregation for customers trading on
U.S. commodity exchanges and for
customers’ dealer options accounts, and
the statement of secured amounts and
funds held in separate accounts for
foreign futures and foreign options
customers in accordance with § 30.7 of
this chapter, all as of the date such
applicant’s or registrant's adjusted net
capital is less than the minimum
required; or
* * * * *

4. Section 1.16 is amended by revising
paragraphs (d)(1), (d)(2)(iv). (D)(1)(iv),
and {f)(1)(vii)(C) to read as follows:

§ 1.16 Qualifications and reports of
accountants.
* * * * *

(d) Audit objectives. (1) The audit
must be made in accordance with
generally accepted auditing standards
and must include a review and
appropriate tests of the accounting
system, the internal accounting control,
and the procedures for safeguarding
customer and firm assets in accordance
with the provisions of the Act and the
regulations thereunder, since the prior
examination date. The audit must
include all procedures necessary under
the circumstances to enable the
independent licensed or certified public
accountant to express an opinion on the
financial statements and schedules. The
scope of the audit and review of the
accounting system, the internal controls,
and procedures for safeguarding

customer and firm assets must be
sufficient to provide reasonable
assurance that any material
inadequacies existing at the date of the
examination in (i) the accounting
system, (ii) the internal accounting
controls, and (iii) the procedures for
safeguarding customer and firm assets
(including, in the case of a futures
commission merchant, the segregation
requirements of section 4d(2) of the Act
and these regulations and the secured
amount requirements of the Act and
these regulations) will be discovered.
Additionally, as specified objectives the
audit must include reviews of the
practices and procedures followed by
the registrant in making (A) periodic
computations of the minimum financial
requirements pursuant to § 1.17 and (B)
in the case of a futures commission
merchant, daily computations of the
segregation requirements of section
4d(2) of the Act and these regulations
and the secured amount requirements of
the Act and these regulations

[2) * k%

{iv) Result in violations of the
Commission's segregation or secured
amount (in the case of a futures
commission merchant), recordkeeping or
financial reporting requirements to the
extent that could reasonably be
expected to result in the conditions
described in paragraph (d)(2) (i), (i), or
(iii) of this section.

* * * * *

(f) * ok %

(l) * W %

(iv) In the case of a futures
commission merchant, be accompamed
by the latest available computation of
required segregation and by a
computation of the amount of money,
securities, and property segregated on
behalf of customers, and by a
computation of secured amounts and
funds held in separate accounts for
foreign futures and foreign options
customers in accordance with § 30.7 of
this chapter, as of the date of the latest
available computation;

* * * * *

(vii) * % *

(C) Do you have any indication from
_the part of your audit completed to date
“that would lead you to believe that the
firm was or is not meeting the minimum
capital requirements specified in § 1.17
or (in the case of a futures commission
merchant) either the segregation
requirements of section 4d{2) of the Act
and these regulations or the secured
amount requirements of the Act and
these regulations, or has any significant
financial or recordkeeping problems?

* * * +

5. Section 1.52 is amended by revising
paragraph (a) to read as follows:

§1.52 Seif-regulatory organization
adoption and surveillance of minimum
financial requirements.

(a) Each self-regulatory organization
must adopt, and submit for Commission
approval, rules prescribing minimum
financial and related reporting
requirements for all its members who
are registered futures commission
merchants. Each self-regulatory
organization other than a contract
market must adopt, and submit for
Commission approval, rules prescribing
minimum financial and related reporting
requirements for all its members who

- are registered introducing brokers. Each

contract market which elects to have a
category of membership for introducing
brokers must adopt, and submit for
Commission approval, rules prescribing
minimum financial and related reporting
requirements for all its members who
are registered introducing brokers. Each
self-regulatory organization shall submit
for Commission approval any
modification or other amendments to
such rules. Such requirements must be
the same as, or more stringent than,
those contained in §§ 1.10 and 1.17 of
this part and the definition of adjusted
net capital must be the same as that
prescribed in § 1.17{c) of this part:
Provided, however, A designated self-
regulatory organization may determine
the number of Form 1-FRs it receives
from its member registrants so long as it
requires at least semiannual Form 1-
FRs, one of which must be certified in
accordance with § 1.16 of this part for
each such registrant, except that such a
requirement shall not apply to an
introducing broker which is operating

- pursuant to a guarantee agreement and

which is not also a securities broker or
dealer: And, provided further, A
designated self-regulatory organization
may permit its member registrants
which are registered with the Securities
and Exchange Commission as securities
brokers or dealers to file (in accordance
with § 1.10(h) of this part) a copy of their
Financial and Operational Combined
Uniform Single Report under the
Securities Exchange Act of 1934, Part II
or Part IIA, in lieu of Form 1-FR: And,
provided further, A designated self-
regulatory organization may permit its
member introducing brokers to file a
Form 1-FR-IB in lieu of a Form 1-FR-
FCM.

* * * *

e o S ni
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PART 145—COMMISSION RECORDS
AND INFORMATION

6. The authority citation for Part 145
continues to read as follows:

Authority: Pub. L. 89-554, 80 Stat. 383, Pub.
L. 80-23, 81 Stat. 54, Pub. L. 93-502, 88 Stat.
1561-1564 (5 U.S.C. 552); Sec. 101(a), Pub. L.
93463, 88 Stat. 1389 (7 U.S.C. 4a(j)); Pub. L.
99-570.

7. Section 145.5 is amended by
redesignating paragraphs (d}{1)(i}(C)
through (d)(1)(i){F) as paragraphs
(d)(1)(i)(E) through (d)(1)(i){H), and by
adding new paragraphs (d}(1)(i}{(C) and
(d)(1)(1)(D) to read as follows:

§ 145.5 Disclosure of nonpublic records.

(d) * k ok

('1) LR BE 1

(l] LR

(C) The following portions, and
footnote disclosures thereof, of the Form
1-FR-FCM required to be filed pursuant
to § 1.10 of this chapter (effective on and
after March 1988), provided the
procedure set forth in § 1.10(g) of this
chapter is followed: The Statement of
Income (Loss), the Statement of Cash
Flows, the Statement of Changes in
Ownership Equity, the Statement of
Changes in Liabilities Subordinated to
the Claims of General Creditors
Pursttant to a Satisfactory Subordination
Agreement, and the accountant's report
on material inadequacies filed under
§ 1.16(c)(5) of this chapter;

(D) The following portions, and
footnote disclosures thereof, of the Form
1-FR-IB filed pursuant to § 1.10(k) of
this chapter, provided the procedure set
forth in § 1.10(g) of this chapter is
followed: the Statement of Income
{Loss), the Statement of Cash Flows, the
Statement of Changes in Ownership
Equity, the Statement of Changes in
Liabilities Subordinated to the Claims of
General Creditors Pursuant to-a
Satisfactory Subordination Agreement,
and the accountant’s report on material
inadequacies filed under § 1. 16(c)(5) of
this chapter;

* * L] * *

PART 147—OPEN COMMISSION
MEETINGS

8. The authority citation for Part 147
continues to read as follows:
Authority: Sec. 3(a), Pub. L. 94-409, 90 Stat.

1241 {5 U.S.C. 552b); Sec. 101(a)(11), Pub. L.
93463, 88 Stat. 1391 (7 U.S.C. 4a(j)).

9. Section 147.3 is amended by
redesignating paragraphs (b)(4)(i}(A)(3)
through (b)(4)(i)(A)(6) as paragraphs
(b)(4)(1)(A)(5) through (b)(4})(i)(A)(6). and
by adding new paragraphs (b)(4)(i)(A}(3)
and (b)(4)(i)(A)(4) to read as follows:

§ 147.3 General requirement of open
meetings; grounds upon whlch meetings
may be closed.

(b] LR B

(4) LR B 3

(i) * Ak

(A * % *

(3) The following portions, and
footnote disclosures thereof, of the Form
1-FR-FCM required to be filed pursuant
to § 1.10 of this chapter {effective on and
after March 1988), provided the
procedure set forth in § 1.10(g) of this
chapter is followed: The Statement of
Income (Loss), the Statement of Cash
Flows, the Statement of Changes in
Ownership Equity, the Statement of
Changes in Liabilities Subordinated to
the Claims of General Creditors
Pursuant to a Satisfactory Subordination
Agreement, and the accountant’s report
on material inadequacies filed under
§ 1.16(c){5) of this chapter;

{4) The following portions, and
footnote disclosures thereof, of the Form
1-FR-IB filed pursuant to § 1.10(k) of
this chapter, provided the procedure set
forth in § 1.10{g) of this chapter is
followed: The Statement of Income
(Loss), the Statement of Cash Flows, the
Statement of Changes in Ownership
Equity, the Statement of Changes in
Liabilities Subordinated to the Claims of -
General Creditors Pursuant to a
Satisfactory Subordination Agreement,
and the accountant's report on material
inadequacies filed under § 1.16(c}{5) of
this chapter;

* * * L] *

Issued in Washington, DC, on February 9,

1988, by the Commission.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 88-3133 Filed 2-16-88; 8:45 am]
BILLING CODE 6351-01-M

DEPARTMENT OF HEALTH AND -
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 16
{Docket No. 86N-0358]

Regulatory Hearing Before the Food
and Drug Administration

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending its
regulations-governing regulatory
hearings before the agency to provide
that the Commissioner of Food and
Drugs may deny such a hearing, in
whole or in part, upon a determination

that no genuine and substantial issue of
fact has been raised by the submission
of the person requesting the hearing. The
amendment also authorizes the
presiding officer for such a hearing to
issue a summary decision, subject to
appeal to the Commissioner or the
Commissioner’s delegate, on any issue
in the hearing with respect to which the
presiding officer determines, based on
the material submitted by the parties,
that there is no genuine and substantial
issue of fact in dispute.

DATE: Effective March 18, 1988.
FOR FURTHER INFORMATION CONTACT:

. Tenny P. Neprud, Jr., Division of

Regulations Policy (HFC-220}, Food and
Drug Administration, 5600 Fishers Lane,
Rockville, MD 20857. 301-443-3480.

SUPPLEMENTARY INFORMATION:

Background

In the Federal Register of December 1,
1986 (51 FR 43217) (corrected on
December 12, 1986 (51 FR 44863)), FDA
issued a proposed rule to amend Part 16
of FDA's regulations governing informal
regulatory hearings before the agency
(21 CFR Part 16) to provide for
administrative summary judgment by
the Commissioner and for summary. -
decision by the presiding officer for such
hearings. The agency provided until
January 30, 1987, for interested persons
to submit wntten comments on the
proposal.

The agency now is issuing a final rule
which adds new § 16.26 to Part 16.
Under § 16.26(a), if the Commissioner
determines that the submission of the
person requesting a hearing does not

- raise any genuine and substantial issue

of fact, the Commissioner may deny a
hearing, in whole or in part, and resolve
any legal or policy issues. Should the
Commissioner determine that a hearing
is not justified, the Commissioner is
required to give written notice to the
parties explaining why the hearing was
denied. Section 16.26(b) applies after a
hearing has been granted by the
Commissioner. This provision permits
the person who has been designated
presiding officer under § 16.22(c) to issue
a summary decision on any issue, if he
or she determines from the material
submitted that there is no genuine and
substantial issue as to any fact
respecting that issue. The presiding
officer’s decision is subject to review by

- the Commissioner under § 16.26(c).

The authority granted the
Commissioner under new § 16.26 (a) and
{c) may also be exercised by another
FDA decisionmaker to whom the
authority to issue a final decision on the
matter has been redelegated (e.g., the
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Director, Center for Devices and
Radiological Health, with respect to
investigational device exemptions).

Comments on the Proposed Rule

In response to the proposal, FDA
received comments from a
pharmaceutical manufacturer and from
a trade association representing
manufacturers and distributors of
generic drugs. The following is a
summary of the comments and the
agency’s response to them.

1. One comment asserts that Part 16
hearings are not limited to factual
questions. Referring to the statutory and
regulatory sections listed in § 16.1(b) (1)
and (2) under which regulatory hearings
are available, the comment suggests that
there are many situations in which
regulatory hearings involve the
determination of nonfactual issues. The
comment argues that permitting the
denial of a hearing when a genuine and
substantial issue of fact has not been
shown to exist would limit the
availability of informal hearings to a
narrower set of circumstances than
those intended by the original rule. The
comment concludes that § 16.26 would
therefore operate to the detriment of the
rights of a party requesting such a
hearing.

FDA disagrees with this
characterization of Part 16 hearings. The
primary purpose of a regulatory hearing
under Part 16 is to resolve factual
questions. Section 16.1 describes the
scope of Part 16 and provides in
pertinent part:

The procedures in this part apply when:

{a) The Commissioner is considering any
regulatory action, including a refusal to act,
and concludes, as a matter of discretion, on
the Commissioner's initiative or at the
suggestion of any person, to offer an
opportunity for a regulatory hearing fo obtain
additional information before making a
decision or taking action. [Emphasis added.)

That the primary purpose of a Part 16
hearing is to resolve factual questions is
confirmed by the preamble to the
proposed rule to establish Part 16, which
stated: “[Part 16]) would govern all
informal fact-finding hearings held by
the Food and Drug Administration
* * *" (40 FR 40682, 40712; September 3,
1975) (Emphasis added). If a genuine
and substantial issue of fact has not
been shown to exist, any remaining
issues of law and policy surrounding an
agency action or proposed action are
not matters to be resolved in a fact-
finding hearing. (Compare 21 CFR
12.24(b)(1).) Under such circumstances a
hearing would not serve any useful
purpose; the issues of law and policy
will be resolved by the decisionmaker
on the basis of applicable statutory

provisions, regulations, and policies.
Therefore, a provision allowing the
agency to eliminate an unnecessary
hearing does not infringe upon any
party's rights, because there is no right
to a regulatory hearing on a nonfactual
issue. . .

2. One comment claims that Part 18
hearings, because of their informal
nature, do not require significant
resources. Consequently, the comment
continues, a summary judgment :
provision would not reduce agency
expenditures significantly. The comment
concludes that the proposed
amendments to Part 16 are therefore
unnecessary.

FDA disagrees with this comment. In
the agency’s experience, regulatory
hearings under Part 16 can, in fact, be
extremely resource-intensive. Such
hearings require the services of agency
managers and staff, outside experts, and
counsel. In the absence of a summary
judgment provision, however, FDA must
hold a hearing under Part 16 when one is
requested even if no genuine and
substantial issue of fact exists (see 51
FR 43218). By eliminating this inefficient
use of its resources, FDA will be better
able to devote the resources it now
commits to such hearings to protecting
the public health, in accord with its
mandate under the Federal Food, Drug,
and Cosmetic Act and the other statutes
it administers. Beyond that, there is
simply no reason grounded in law or
policy for FDA to have to hold a hearing
under Part 16 when a genuine and
substantial issue of fact has not been
shown to exist.

3. One comment argues that the
proposed rule is inherently inconsistent.
In support of this argument, the
comment notes that the technical rules
of evidence do not apply to the conduct
of a regulatory hearing under Part 186,
and cites the preamble to the final rule
establishing Part 16, which stated that
the presiding officer at an informal
hearing should liberally permit the
submission of relevant information (41
FR 48258, 48260; November 2, 1976). The
comment argues that it is inconsistent to
apply technical pleading rules to a
determination whether to deny a Part 16
hearing given that technical evidentiary
rules do not apply during the hearing
itself.

FDA concludes that no inconsistency
will result from the implementation of
this final rule. To be sure, in order to
justify a hearing, the information that is
submitted has to show that there exists
a genuine and substantial issue of fact.
But, such information is not limited to
evidence that is admissible under the
Federal Rules of Evidence. Indeed, none
of the information submitted by the

person requesting the hearing is required
to meet those standards of admissibility.
On the other hand, if the information
submitted does not justify a hearing, it
would be illogical for the agency to have
to hold a hearing at which the person
who requested it would not have any
information to present to show that
there existed a genuine and substantial
issue of fact.

4. One comment suggests that if FDA
finds it necessary to have a summary
judgment provision for regulatory
hearings under Part 16, then the agency
should allow a hearing if there is any
reasonable possibility that the person
who requested the hearing might
establish at the hearing that there is a
genuine and substantial issue of fact
justifying the hearing. The comment also
suggests that if the Commissioner
determines that no such issue of fact has
been shown to exist, the Commissioner
should serve upon the person requesting
the hearing a proposed order denying
the hearing and provide that person a
reasonable period of time to
demonstrate that there is a genuine and
substantial issue of fact justifying a
hearing. Another comment recommends
that, in lieu of amending Part 16 as
proposed, FDA adopt guidelines or an
unspecified “internal mechanism” to
permit summary disposition of issues.

FDA disagrees with these comments.
The purpose of a hearing under Part 16
is to receive information to resolve any
genuine and substantial issue of fact
involving an agency action or proposed
action, not to establish the existence of
such an issue. The agency emphasizes
that it will not use the summary
judgment mecharnisms except where
appropriate, and that the determination
whether a hearing will be denied will be
made on a case-by-case basis. The
summary judgment provision will be
used only where the information
submitted by the person requesting a
hearing does not raise any genuine and
substantial issue of fact. Furthermore, if
a person fails to convince the
Commissioner that a hearing is
necessary, that person may seek
administrative reconsideration of the
action under 21 CFR 10.33 {see § 16.119).

FDA rejects the suggestion that it
adopt guidelines or some other
mechanism short of the final rule
established by this document to provide
for administrative summary judgment.
The standard set out in new § 16.26 for
denying a hearing conforms to well-
settled law and is appropriate for
determining, based on the information -
submitted by a person requesting a
hearing, whether to deny a hearing. if
the agency's experience in administering
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§ 16.26 suggests that guidelines for
implementing that section would be
useful, FDA will consider adopting such
guidelines. ’

Revision of the Proposed Amendment

On its ewn initiative, FDA has revised
the proposed amendment to provide
additional clarity. Proposed § 16.26(b)
would have granted the presiding officer
authority to issue a partial or complete
summary decision “after a hearing
commences.” The agency believes that
some confusion may arise as to when a
hearing “commences” for the purpose of
§ 16.26. To avoid any such confusion, .
FDA has revised proposed § 16.26(b] to
specify that a hearing commences when
FDA receives a request for hearing '
under § 16.22(b}. In addition, the final
sentence of proposed § 18.26(b) has
been separated into paragraph (c} in the
final rule, and refined for added clarity,

Economic Impact

In accordance with Executive Order
12291, FDA previously considered the
potential econemic effects of this final
rule. As stated in the proposal, the
agency carefully analyzed the economic
effects of the rule and determined that it
is not a major rule as defined by the
Order. Further, FDA certifies in
accordance with section 605(b) of the
Regulatory Flexibility Act {5 U.S.C.
605(b)) that this final rule will not have a
significant economic impact on a
substantial number of small entities.

Environmental Impact

The agency has determined under 21
CFR 25.24(a){8) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects in 21 CFR Part 16

Adminigtrative practice and
procedure.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, Part 16 is amended
as follows:

PART 16—REGULATORY HEARING
BEFORE THE FOOD AND DRUG
ADMINISTRATION

1. The authority citation for 21 CFR.
Part 16 is revised to read as follows:

Authority: Secs. 1 et seq., 2 et seq; 15
U.S.C. 401 et seq., 1451 et seq.; secs. 1-10, 1~8,

201 et seq., 24(b}, 409{b}. 100 et seq., 2 et seq.;

21 U.S.C. 41-50, 141-149, 321 et seq., 467f{b),
. 679(b}, 821 et seq., 1031 et seq.; secs. 1 et seq.,
4; 42 U.S.C. 201 et seq., 257a; 21 CFR 5.10

2. Part 16 is amended by adding a new
§ 16.26 to read as follows:

§ 16.26 Denial of hearing and summary
decision.

{a) A request for-a hearing may be
denied, in whole or in part, if the
Commissioner or the FDA official te
whom the authority to make the final
decision on the matter has been
delegated under Part 5 determines that
no genuine and substantial issue of fact
has been raised by the material
submitted. If the Commissioner or his or
her delegate determines that a hearing is
not justified, written notice of the
determination will be given to the
parties explaining the reason for denial.

(b) After a hearing commences, the
presiding officer may issue a summary
decision on any issue in the hearsing if
the presiding officer determines from the
material submitted in connection with
the hearing, or from matters officially
noticed, that there is no genuine and
substantial issue of fact respecting that
issue. For the purpose of this paragraph,
a hearing commences upon the receipt
by FDA of a request for hearing
submitted under § 16.22(b}.

(c) The Commissioner or his or her
delegate may review any summary -
deciston of the presiding officer issued
under paragraph (b) of this section at
the request of a party or on the
Commissioner’s or his or her delegate's
own initiative.

Dated: January 22, 1988.

Ronald G. Chesemore,

Acting Associate Commissioner for
Regulatory Affairs.

[FR Doc. 88-3252 Filed 2-16-88; 8:45 am}
BILLING CODE 4160-01-M

21 CFR Part 524

Ophthalmic and Topical Dosage Form
New Animal Drugs Not Subject to
Certification; Neomycin Sulfate-
Sulfacetamide Sodium-Hydrocortisone
Acetate Ophthalmic Ointment

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA} is amending the
animal drug regulations by removing the
regulation reflecting approval of & new
drug application (NADA] sponsored by
Altana, Inc. The NADA provides for the
use of neomyein sulfacetamide with
hydrocortisone veterinary ophthalmic
ointment in the eyes of dogs and cats. In
a notice published elsewhere in this
issue of the Federal Register, the agency
is withdrawing approval of the NADA at
the sponsor’s request.

EFFECTIVE DATE: February 29, 1988.

FOR FURTHER INFORMATION CONTACT:
Mohammad I. Sharar, Center for
Veterinary Medicine (HFV-216}, Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301-443-
4093.

SUPPLEMENTARY INFORMATION: Iir &
notice published elsewhere in this issue
of the Federal Register, the agency is
withdrawing approval of NADA 47-090
sponsored by Altana, Inc. (formerly Byk-
Gulden, Inc.), 60 Baylis Rd., Melville, NY
11747. The firm's NADA provides for the
use of neomycin sulfacetamide with
hydrocortisone veterinary ophthalmic
ointment in superflcial ocular
inflammations ar infections limited to
the conjunctival or the anterior segment
of the eyes of dogs and cats. This
document removes 21 CFR 524.1484h
which reflects approval of the NADA.

List of Subjects in 21 CFR Part 524

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to

. the Director of the Center for Veterinary

Medicine, Part 524 is amended as
follows:

PART 524—-OPHTHALMIC AND
TOPICAL DOSAGE FORM NEW
ANIMAL DRUGS NOT SUBJECT TO
CERTIFICATION

1. The authority citation for 21 CFR
Part 524 is revised to read as follows:

Authority: Sec. 512(i}, 82 Stat. 347 (21 U.S.C.
360b{i}); 21 CFR 5.10 and 5.83.
§ 524.1484h [Removed]

2. Section 524.1484h Neomycin

sulfate-sulfacetamide sodium-

hydrocortisone acetate ophthalmic

ointment is removed. :
Dated: February 10, 1988.

Richard H. Teske,

Deputy Director, Center for Veterinary
Medicine.

[FR Doc. 88-3328 Filed 2-16-88; 8:45 am}
BILLING CODE 4160-01-M

NATIONAL LABOR RELATIONS
BOARD _ :

29 CFR Part 100

Employee Responsibifities and

- Conduct

AGENCY: National Labor Relations Board
(NLRB]).
ACTION: Final rule.
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SUMMARY: This rule amends the current
standards of conduct for employees of
the NLRB. The change allows employees
to accept food and refreshments served
during gatherings such as seminars and
conferences that are sponsored by non-
government organizations such as
businesses and professional
associations. However, NLRB
employees may attend such meetings
only when circumstances preclude even
the appearance of any impropriety or
conflict of interest.

EFFECTIVE DATE: February 17, 1988.

FOR FURTHER INFORMATION CONTACT:
Ernest Russell, Director of
Administration, 202-254-9200.

SUPPLEMENTARY INFORMATION:
Government-wide guidelines for
employee standards of conduct are
established by Executive Order 11222
and 5 CFR Part 735. These guidelines do
not permit employees to accept food or
refreshments from prohibited sources
during widely-attended gatherings such
as seminars and conferences unless the
employee’s agency obtains an exception
to the guidelines from the Office of the
General Counsel, Office of Personnel
Management, and the Office of
Government Ethics. The NLRB has
obtained approval for an exception from
these two offices so that its'employees
may accept food and refreshments from
otherwise prohibited sources during
widely-attended gatherings. NLRB

_employees will only attend such
meetings when attendance is in the
Agency's interest, the informational
value of the meeting is not merely
incidental to its entertainment value, the
food offered is not excessive, and
attendance complies with the Agency's
standards of conduct. No notice of
proposed rulemaking has been
published because the rule relates to

" NLRB personnel. For this same reason,
the rule is not subject to the review
requirements of Executive Order 12291.

List of Subjects in 29 CFR Part 100

Conflict of interests.

For the reasons set out in the
preamble, 29 CFR Part 100 is amended
as follows:

PART 100—AMENDED]

1. The authority citation for Part 100
continues to read as follows:

Authority: E.O. 11222, 30 FR 6469, 3 CFR
1965 Supp.; 5 CFR 735.104.

2. In § 100.735-12(b), paragraphs (3)
and (4) are redesignated as paragraphs
(4) and (5) and a new paragraph (3) is
added to read as follows:

§ 100.735-12 Gifts, entertainment, and
favors.

* * L4 * *

(b){3) When it is determined to be in
the Agency’s interest for an employee to
attend a particular function and
incidental to the event, food and
refreshments are being served, the
employee may attend such an event and
accept the food and refreshments from
otherwise prohibited sources, when the
events are widely-attended gatherings.
Such widely attended gatherings should
be of mutual interest to the Government
and industry such as receptions,
seminars, conferences, and training
sessions and the informational value of
the event should not be merely
incidental to its entertainment value.
The food and refreshments offered in
conjunction with these events will not
be excessive. In making a determination
that the event is in the interest of the
Agency, the reviewing official will
assure that attendance complies with
the Agency’s existing standards of
conduct so that there will be no
appearance of impropriety. This shall
include a determination that an
otherwise prohibited host is not
currently involved in dealings with the
Agency such that the timing of and other
circumstances surrounding the event
create such an appearance of )
impropriety that it outweighs the
Agency's interest in the employee’s
attendance. Officers and employees
interested in attending a function of the
type described herein shall obtain the
prior approval of the reviewing official
who, for purposes of this provision, is
the Designated Agency Ethics Official.

Dated: Washington, DC, February 11, 1988.

By direction of the Board.

National Labor Relations Board.

John C. Truesdale,

Executive Secretary.

{FR Doc. 88-3256 Filed 2-16-88; 8:45 am]
BILLING CODE 7545-01-M

DEPARTMENT OF TRANSPORTATION

‘ Coast Guérd

33 CFR Part 165
[CGD1-88-005]

Satety Zone Regulations; Port of New
York

AGENCY: Coast Guard, DOT.
ACTION: Emergency rule.

SUMMARY: The Coast Guard is
establishing a safety zone in the Port of
New York. This Safety Zone is
established due to the potential

increased hazard to navigation during a
period when tugboat assistance is
limited or unavailable. “Controlled
vessels" must comply with port entry
and movement requirements of this
Safety Zone.

EFFECTIVE DATES: This regulation will be
effective from 12:00 a.m. local time 16
February 1988 to that point in time when
the Captain of the Port, New York
deems that the hazard no longer exists.
A document will be published in the
Federal Register terminating the safety
zone.

FOR FURTHER INFORMATION CONTACT: Lt.
Commander Lawrence W. Brooks,
Captain of the Port, New York, (212)
668-7834.

SUPPLEMENTARY INFORMATION: A notice
of proposed rulemaking was not
published for this regulation and it is
being made effective less than 30 days
after Federal Register publication.
Publishing an NPRM and delaying its
effective date would be contrary to
public interest since immediate action is
needed to respond to any potential
hazards.

Drafting Information

The drafters of this regulation are
LT]G A.]. Dininno, Project Officer for the
Captain of the Port, New York and CDR
R.A. Brunell, Project Attorney, First
Coast Guard District Legal Office.

Discussion of Regulation

The circumstances requiring this
regulation result from the potential
increased hazard to navigation during a
period when tugboat assistance is
limited or unavailable.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Security measures, Vessels,
Waterways.

Regulation

In consideration of the foregoing, Part
165 of Title 33, Code of Federal
Regulations, is amended as follows:

PART 165—[AMENDED]

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1225 and 1231; 50
U.S.C. 191; 49 CFR 1.46 and 33 CFR 1.05-1(g).
6.04-1, 6.04-6, and 160.5.

2. Part 165 is amended by adding
§ 165.T105 to read as follows:

§ 165.T105 Safety zone: The Port of New
York. :

(a) Location. The following area has
been declared a safety zone: the Port of
New York which includes the navigable
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waters of the United States shoreward
of Ambrgse Light (LLNR 705) including
the entrance to Sandy Hook, Ambrose
and Swash Channels, the Lower and
Upper Bay, the Raritan Bay and Raritan
River, the Arthur Kill, the Kill Var Kull,
Newark Bay, and the Hackensack and
Passaic Rivers, the waters of Long
Island Sound West of Execution Rocks
and including the East River, and
Hudson River south of Yonkers.

(b) Effective dates. This regulation
will be effective from 12:00 a.m. local
time 18 February 1988 to that point in
time when the Captain of the Port, New
York deems that the hazard to
navigation no longer exists.

{c) Regulations. {1} In accordance with
the general regulations in § 165.23 of this
part, vessel entry or movement within
this zone must be in compliance with the
following regulations issued by the -
Captain of the Port, New York.

(2) These directions apply to all
controlled vessels during a period when
tug boat assistance is limited or
unavailable within the Port of New
York, and to all other vessels which
shall keep clear of the controlled
vessels. No vessel of any type shall
impede the safe operation of any ather
vessel.

(3) U.S. Coast Guard and other
operators of public vessels will
coordinate their vessel movements with
“New York Traffic” via channel 14
VHF-FM, or by telephone to the
following number: {212} 668-6496.

(4) The Captain of the Port may
sequence controlled vessel movements
to assure safety. Accordingly, delays in
entering, transiting, or departing the Port
of New York may be expected.

(5) In an emergency any person may
deviate from this rule to the extent
necessary to avoid endangering persons,
property or the environment. Nothing in
this order should be construed as
restricting reasonable movement in an
emergency or of relieving the Master/
Pilot of their responsibility for safe
navigation, and for following the
practices of a prudent seaman.

{6) Definitions for the purpose of the
Captain Of The Port Safety Zone: (i} The
Port of New York includes the navigable
waters of the United States shoreward
of Ambrose Light (LLNR 705) including
the entrance to Sandy Hook, Ambrose
and Swash Channels, the Lower and
Upper Bay, the Raritan Bay and Raritan
River, the Arthur Kill, the Kill Van Kull,
Newark Bay, and the Hackensack and
Passaic Rivers, the waters of Long
Island Sound West of Execution Rocks
and including the East River, and
Hudson River south of Yonkers. :

(ii)) Uppes Bay is that portion of the
Port of New York north of the Verrazano

Bridge and south of the East River and
the Hudson River. )
(iii} Lower Bay is that portion of the

" Port of New York north of a line

between Sandy Hook Light NR. 15 and
Rockaway Point and east of Rantan
Bay.

(iv} Vessel means every description of
water craft incleding nondisplacement
craft and seaplanes, used or capable of
being used, as a means of transportation
or water.

(v) Controlled Vessels are all non-
public self-propelled vessels, bath U.S.
and foreign, of 1600 gross tons and over
and all non-public tugs with tows
regardless of tonnage unless a vessel-is
specifically exempted in writing by the
Captain of the Port, New York.

(7} Directions Ordered: (i} Controlled
vessels may not move without first -
advising the Captain of the Port, New
York of the proposed movement and
receiving an acknowledgment of the
notice. Wind force/direction, weather
and other vessel traffic will be
congidered by the Captain of the Port in
authorizing controlled vessel
movements and vessel's movements
may occasionally be delayed.

(A) Controlled vessels shall provide
notices and notifications as follows:

(2) All controlled vessels shall provide
a six-hour advance notice of vessel's
time of arrival at the Port of New York
to the Coast Guard Captain of the Port,
New Yark. Except that those vessels
arriving from Long Island Sound shall
provide notice three hours prior to
arrival at Execution Rocks, and those
vessels arriving from the Hudson River
shall provide notice when passing
Yonkers, NY.

(2) In addition to the 6-hour advance
notice required for vessel arrivals in the
port:

(/) All self-propelled controlled
vessels shall report their movements
within the port to New York Traffic at
least three hours prior to
commencement of the movement. Upon
receipt of these notices the Captain of
the Port, New York will give permission/
denial to undertake the requested vessel
movement.

(77) Al non-public tugs with taw(s}
(controlled vessels) shall repart their
movements within the port ta New York
Traffic at least one hour prior to.
commencement of the movement. Upon
receipt of these notices the Captain of
the Port, New York will give permission/
denial to undertake the requested vessel
movement.

(3) Persons giving the foregoing
notices shall provide the following
information:

(/) Name of vessel, length, draft, cargo,

(i7) Estimated time of arrival, expected
ancherage or berth,

(#77) Expected sailing route, estimated
time at anchorage or berth,

(#v) Propulsion, single/twin screw,
bow thruster,

(v) Extent of tug assistance
anticipated.

(4) In addition, all controlled vessels
shall contact New York Traffic on
channel 14 VHF-FM just prior to
undocking and weighing anchor to
confirm that they may still move.

(5} In addition to these notices all
controlled vessels shall advise the
Captain of the Port, New York of
deficiencies to the following items which
may affect the safe transit of the vessek

(/) Navigation equipment required by
33 CFR 164.35.

(i} Vessel conditions of fire, floading,
and unusual trim and listing.

{11/} Vessel controllability and
maneuverability.

(Zv) Any impairment to vessel or
cargo.

(v) Vessel's propulsion equipment.

(6) Self-propelled vessels will also
comply with the normal 24-hour notice
required by 33 CFR Part 160 as well as
the casualty reporting requirement in 33
CFR 160.215 and 164.53.

(7} All controlled vessels shall contact
New York Traffic on channel 14 VHF-
FM prior to entering Ambrese or Sandy
Hock Channel, proceeding beyond
Execution Rocks from Long Island
Sound or proceeding beyond the
Yonkers Pilot Station southbound from
the Hudson River. At this time the
vessel shall report that it is entering the
port of New York and will confirm that
it may still enter.

{8} AM controlled vessels shall contact
New York Traffic on channel 14 VHF-
FM upon docking, archoring or upon
departing the port of New York beyond
Execution Rocks, the Yonkers Pilot
Station northbound, or Ambrose and
Sandy Hook Channels bound for sea.

(B) The above mandatory reporting
must be acknowledged by New York
Traffic on channel 14 VHF-FM.

(ii) The following Security Broadcast
System is mandatory for all controlled
vessels upon implementation of this
Notice. These transmissions will not be
acknowledged by New York Traffic.

(A} All controlled vessels are required
to make a security broadcast, in the
format described below, at or when
approaching each of the broadcast
points listed in Table 165.T165{a}.

(B) At each of the Broadcast Points
the following information shouid be

fransmitted orr Channel 13 VHF-FM, the

Bridge-to-Bridge Channel, by all
participating vessels:
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(1) Vessel name.

{2) If a Towing Vessel—the nature of
the tow.

(3) Present location (name of reporting
point).

(4) Direction of movement.

(C) This list of broadcast points is
considered to be the minimum number
of points to provide a working system.
Additional calls may be prudent
depending on weather conditions,
unique vessel characteristics, when a
towing vessel is changing the
configuration of a tow, or when a vessel
is anticipating an unusual maneuver or
activity. It is expected that there will be
other communications on Channel 13,
both in the form of additional security
broadcasts and for making. -
arrangements for meeting or passing.

(D) Security broadcasts will be made
by all controlled vessels immediately
prior to departing a berth or anchorage.

(E) An additional security broadcast
is'suggested for a vessel approaching an
anchorage area when, in the opinion of
the Master or Pilot, such a broadcast
would serve to alert other vessels,
preparing to enter or leave the
anchorage area, of the presence of the
former and thereby minimize the _
possibility of a surprise encounter or
interference with maneuvers.

(iii) No controlled vessel except for
non-public tugs with tows not normally
requiring a pilot shall enter, transit, or
depart the Port of New York unless
under the direction of a designated pilot
from the New York and New Jersey
Sandy Hook Pilots, the Interport Pilots,
or the Hudson River Pilots.

(8) Exceptions: (i} With the
concurrence of the Captain of the Port,
special arrangements may be made to
permit other properly licensed federal or
state pilots to move vessels provided
such pilots have knowledge of the
provisions of this Notice.

(ii) Prior to each controlled vessel
movement, the Master must have a copy
of this Notice advising him that these
are emergency directions for vessel
traffic within the Port of New York
during a tow boat operators strike.

(iii) This Notice will normally be
delivered by the pilot or can be acquired
through the vessels agent or owner or
from the Captain of the Port, New York.

(iv) If visibility is so restricted as to
make stopping the vessel within half of
the limit of visibility impossible, that
vessel shall not be moved or if
underway, directed to the nearest safe
anchorage/berth so as not to interfere
with other vessels navigation.

(v) The Master of all controlled
vessels except tugs shall be on the
bridge of the vessel, shall ensure that

" the following precautions have been

taken, and inform the pilot of all these
precautions:

(A) Both anchors are either free in the
hawse pipe or backed out and ready for
immediate use.

(B) A ship’s officer is at the anchor
control station and in direct
communication with the bridge of the
vessel by telephone, radio, or if
adequate, by both visual means and
amplified voice.

(C) The vessel's propulsion plant is in
proper order and manned for
maneuvering conditions.

(D) The necessary personnel, in direct
telephone or telegraph communication
with the bridge, are stationed in the
steering machinery room ready to
assume control immediately, should the
vessel's normal steering control be lost.

(E) A competent helmsman is
stationed at the vessel's helm,

(vi) Due regard shall be given to
underwater cable and pipeline crossing
when utilizing vessel's anchor to assist
in mooring operations.

(vii) Docking and undocking at all
berths shall give due regard to other
vessels moored close by. In all cases,
vessels shall be berthed in such a
manner as to facilitate an unassisted
departure and to facilitate protection
from low energy contact by
maneuvering vessels through the use of
fenders, barges etc.

(viii) When a vessel’s anchor is set on
the bottom to facilitate undocking, it
shall be set so as not to obstruct other
vessels.

(9) Restrictions. The following
restrictions will apply to all vessels
operating within the Port of New York
upon implementation of this plan: )

(i) No controlled vessel shall enter or
move within the Port of New York
without 2 foot minimum bottom
clearance at all times.

(ii) Unless specifically authorized by
the Captain of the Port, no vessel with
the following conditions shall enter or
move within the Port of New York:

(A) Inoperable navigation equipment
required by 33 CFR 164.35;

(B) Vessel conditions of fire, flooding,
and unusual trim and listing;

(C) Impaired controllability and
maneuverability;

(D) Vessel's propulsion equipment is
impaired;

(E) Any impairment to the vessel or
cargo which may affect the safe transit
of the vessel.

(iii) No vessels laden with the
following cargoes in bulk quantities
shall enter, depart, or move within the
Port of New York except by special
permission of the Captain of the Port,
New York:

{A) Explosives, Class A (commercial
or military);

(B) Oxidizing materials for which a
special permit for water transportation

_is required by 49 CFR Part 176;

(C) Any cargoes “of particular
hazard” as listed in 33 CFR 160.211;

(Note.—~That list includes liquified
flammable gasses, anhydrous ammonia,
chlorine, certain acids, etc.)

(D) Radioactive materials, as defined
in 49 CFR 172.389(e).

(iv) Vessel traffic within confined
channels and basins will be permitted
only under favorable conditions of
current, wind, and visibility, considering
vessel size and manueverability,
obstructions and other vessels, both
moored and underway. One way traffic
may be ordered by the Captain of the
Port from time to time as conditions -
require. In this regard:

{A) No controlled vessel shall transit
Bergen Point entering or leaving Newark
Bay unless it transits with a favorable
tidal current and optimum wind
conditions.

(B) No transits are permitted that
involve meeting or overtaking of two
controlled vessels at the following
locations:

(1) Hell Gate, East River,

(2) Tuft's Point, Arthur Kill,

(3) Tremley Point, Arthur Kill,

(4) Bergen Point, Kill Van Kull,

(5) North Brothers Island, East River,

(6) Arthur Kill Railroad Bridge,

{7) Constable Hook Range, West End.

(C) No self propelled controlled vessel
with a draft of 32 feet or greater may
transit Hell Gate without tug assistance.

(D) No loaded barge greater than
10,000 gross tons may transit Hell Gate
unless that barge has at least two tugs
made up to it. In addition the barge must
have a draft less than 32 feet.

(E) Controlled vessels shall not meet
in the area from Hell Gate Railroad
Bridge to Sunken Meadow.

(F) The Raritan River is closed to all
controlled vessels with the exception of
tugs and barges.

(G) Erie Basin is closed to all
controlled vessels without tug
assistance.

{(H) Restrictions (D)-(G) above may be
waived under certain circumstances
upon application to the Captain of the
Port.

(1) Nothing in these rules will be
construed as preventing case by case
exemptions by the Captain of the Port
when there will be no lessening of
safety. :

(v) Emergency situations shall be
immediately reported to the Captain of
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the Port, including groundings, collisions
with any objects, fires, etc.

(10) Anchorages. (i) The Captain of the
Port, New York will maintain control of
the Federal Anchorages within the Port
of New York and may limit the length of
anchorage stays in order to prevent
anchorage congestion and to facilitate

the scheduling and movement of vessels .

bound for berths within the port.

(ii) No vessel will anchor in Federal
Anchorage 25 or Federal Anchorage 44
without first receiving permission from
the COTP NY through “New York
Traffic” on channel 14. These
anchorages will be maintained open and
will be utilized by the Captain of the
Port, Néw York as holding anchorages-
for vessels he will divert there, and for
vessels' emergency use to avoid meeting
situations.

(11) Appeals: {i) Appeal procedures
for this COTP Order as prescribed in 33
CFR 160.7 are as follows:

(A) Any person (individual, firm,
corporation, association, governmental
entity, or partnership) directly affected
by the directions of this Order may
request reconsideration by the Captain
of the Port, New York, and may Appeal
through the Captain of the Port to the
First Coast Guard District Commander,
and then to the Commandant of the U.S.
Coast Guard, whose decision shall be
final.

(B) Requests for reconsideration and
appeals may be written or oral, but if
oral, must be followed by no less than a
written outline of the key points made.
The Coast Guard official to whom the
request of appeal is made will provide a
written decision if requested.

(C) While any request or appeal is
pending, the order or direction remains
in effect.

(D) These appeal procedures do not
apply to suspension or revocation
proceedings against a holder of a license
of merchant mariner's document.
Suspension and revocation appeals are
governed by the procedures in 46 CFR
Subpart 5.703.

(12) Notification: (i) All notification
required by this order will be given
either to “New York Traffic” via channel
14 VHF-FM, or by telephone to the
following number: (212) 668-6496.

(ii) Controlled vessels wishing to
report lightering, dangerous proximity
situations in the anchorage or requesting
an extension of its stay in the anchorage
will do so by contacting “New York
Traffic” on CH. 14 VHF-FM.

TABLE 165.T105(a)—SECURITY
BROADCAST SYSTEM REPORTING POINTS

" Direction of
Name Location movement
Lower and
Upper Bay -
(1) Ambrose Ambrose Inbound.
Tower. ‘I Channel. . :
(2) Nortons Pt..... Coney Island....... N. & S. bound. -
(3) Buoy "22"..... Gowanus Flats ... do.
(4) Light "2"........ Bay Ridge Ch. N. & S. bound
60th St. Piers. |  in Bayridge
Ch. .
(5) "KV” Buoy ....| Kill Van Kull Ch.| In any direction.
{6) Buoy "“28"..... Gowanus Flats ..; N.S.EW.
bound.
(7) Buoy "9"....... Red Hook Ch...... N. & S. bound
' in Red Hook
Ch.
(8) Buoy “31"..... Ellis Island........... N. & S. bound.
(9) Holland Pier 40 Hudson do.
Tunnel Vent. River.
{(10) G.wW. Hudson & East do.
Bridge. Rivers.
{11) Manhattan | Manhattan do.
Bridge. Bridge. .
(12) Williamsburg do.
Williamsburg Bridge.
Bridge. - ,
(13) 59th St. East River ........... do.
Bridge. )
(14) Hell Gate..... Halletts Point do.
Entrance to
Helt Gate.
(15) Hunts Hunts Point.......... E. & W. bound.
Point. .
(16) Whitestone |.........cccccvivmrrernrnes do.
Bridge. :
Kill van Kull/
Newark Bay/
Arthur Kill
(17) Plaster Exiting KVK on | East bound.
Works. | Staten Is.
(18) Bayonne In KVK East of | E. & W. bound.
Bridge. Bergen Pt.
(19)OldC & J | Entrance to N. & S. bound.
Remains. Newark Bay. | °
(20) Beacon Newark Bay ........ do.
g,
(21) Lehigh Lehigh Valley do.
Valiey Draw. Draw Bridge.
(22) Arthur Kill | Howland Hook.... do.
R.R. Bridge.
(23) Tremley Arthur Kill do.
Point.
(24) Tufts Point... do do.
(25) Outerbridge do.
Outerbridge. Crossing.
(26) Great Beds | Raritan Bay......... E. & W. bound.

Light.

Dated: February 4, 1988.

R.C. North,

Captain, U.S. Coast Guard, Captain of the
Port, New York.

[FR Doc. 88-3190 Filed 2~16-88; 8:45 am]
BILLING CODE 4910-14-M -

DEPARTMENT OF EDUCATION .
34 CFR Parts 3, 17, and 322

Official Seal, Amendment and Removal
of Miscellaneous Regulations

AGENCY: Department of Education.
ACTION: Final regulations.

SUMMARY: The Secretary amends the
regulations for the Department’s Official
Seal and removes from the Code of
Federal Regulations (CFR) regulations
for the Release of Adverse Information
to News Media and the Training

- Program for Teachers of Handicapped

Children in Areas With a Shortage. This
action is being taken to correct outdated
information and to remove unnecessary
regulations.

EFFECTIVE DATE: These regulations take
effect on February 17, 1988.

FOR FURTHER INFORMATION CONTACT: A.
Neal Shedd, 400 Maryland Avenue SW.,
Room 2131, FOB-8, Washington, DC
20202. Telephone: (202) 732-2887.

SUPPLEMENTARY INFORMATION: Part 3—
Official Seal regulations advise staff and
the public of allowable uses of the
Department Seal and establish the
procedure for persons and organizations
outside the Department to request
permission to reproduce the Seal. These
regulations revise the authority citation
and correct two position titles which are
inaccurate due to Department
reorganization.

Part 17—Release of Adverse
Information to News Media regulations
establish procedures to protect
individuals in announcing information
bearing on public health and safety.
These regulations remove Part 17
because it is not germane to Department
programs or activities.

Part 332—Training Program for
Teachers of Handicapped Children in
Areas With a Shortage regulations are
obsolete. Statutory authorization for this
program has expired and was not
renewed. Since no funds are available
under this program, the regulations in
Part 322 are removed.

Waiver of Proposed Rulemaking

In accordance with section
431(b)(2)(A) of the General Education
Provisions Act (20 U.S.C. 1232(b)(2)(A)
and the Administrative Procedure Act (5
U.S.C. 553), it is the practice of the
Department of Education to publish

‘regulations in proposed form and to

offer interested parties the opportunity
to comment on proposed regulations.
However, since these regulations
contain only technical changes and
remove inapplicable and obsolete parts,
the Secretary has determined, under 5
U.S.C. 553(b)(B), that notice and public
commenit thereon are unnecessary. For
the same reasons, a delayed effective
date for these regulatory changes is
found to be unnecessary in accordance

" with 5 U.S.C. 553(d)(3).
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LExecutive Order 12291

These regulations have been reviewed
in accordance with Executive Order
12291. They are not classified as major
because they do not meet the criteria for
major regulations established in the
order.

List of Subjects
34 CFR Part 3

Seals and insignia.
34 CFR Part 17

Administrative practice and
procedure, News media.

34 CFR Part 322

Education, Education of handicapped.
Government contracts, Grant
programs——education, Teachers.

(Catalog of Federal Domestic Assistance
Number does not apply.)
Dated: January 11, 1988. -
William J. Bennett,
Secretary of Education.
The Secretary amends Part 3.and

removes Parts 17 and 322 of the Code of
Federal Regulations as follows:

PART 3—OFFICIAL SEAL

1. The authority citation for Part 3 is
revised to read as follows:

Authority: 20 U.S.C. 3472 and 3485, unless
otherwise noted.

§ 3.4 [Amended]

2. In § 3.4, the heading is amended by
removing the words “by persons or
organizations outside the Department”,

3.1In § 3.4, paragraph (b) is amended
by removing the words “Assistant
Secretary for Public Affairs" and adding;
in their place, the words “Deputy Under
Secretary for Planning, Budget, and
Evaluation™.

4.In § 3.4, paragraph (e)(3) is
amended by removing the words
“Assistant Secretary for Management”
and adding, in their place, the words
“Deputy Under Secretary for
Management”.

PART 17—{REMOVED]

5. Part 17, Release of Adverse
Information to News Media, is removed,;

PART 322—[REMOVED]

6. Part 322, Training Program for
Teachers of Handicapped Children in
Areas With a Shortage, is removed.
[FR Doc. 88-3244 Filed 2-16-88; 8:45 am|
BILLING CODE 4000-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[FRL-3328-2}

Approval and Promulgation of
Implementation Plans, Missourt;
Continuous SO: Monitoring of
Secondary Lead Smelters

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SuMmaRyY: In this action, EPA is
approving amendments to Missouri
Regulation 10 CSR 10-3.100, Restriction
of Emission of Sulfur Compounds. These
amendments consist of one addition and
recodifications of the rule. The addition
contained in 10 CSR 10-3.100{4)(B)
requires the installation of continuous
SO. monitors on secondary lead
smelters. There is only one secondary
lead smelter in the state. Even though
stack tests show the plant meets the
applicable SO; emission limits which
are in the approved State
Implementation Plan [SIP), the state is
concerned about the impact of the SO,
emissions on the ambient air quality
standards for SO,. The data from the
continuous SO: monitor on the smelter
will assist the state in determining
whether there are intermittent
excursions of the SO, emission standard
or whether the existing emission
requirement is not stringent enough to
protect the ambient standards. This
amendment does not change the SO,
emission limit pertaining to the smelter.
The format of Rule 10 CSR 10-3.100
was recodified to improve its clarity.
After reviewing these changes, it has
been determined that all requirements
which were formerly contained in the
rule have been retained in the revised
rule.
DATES: This action will become effective
on April 18, 1988, unless nolice is
received by March 18, 1988, that
someone wishes to submit adverse or
critical comments.

ADDRESSES: Written comments on this

" action should be addressed to Dewayne

E. Durst at the EPA Regional Office .
(address listed below). Copies of the
documents relevant to this action are
available for public inspection during
normal business hours at:
Environmental Protection Agency,
Region VII, Air Branch, 726 Minnesota
Avenue, Kansas City, Kansas 66101
Missouri Department of Natural
Resources, Air Pollution Control
Program, 205 Jefferson Street,
Jefferson City, Missouri 65101

Public Information Reference Unit,
Environmental Protection Agency, 401
M Street SW., Washington, DC 20460

FOR FURTHER INFORMATION CONTACT:
Dewayne E. Durst at (913) 236-2893; FT'S
757-2893. ’

SUPPLEMENTARY INFORMATION: On
November 19, 1986, the Missouri
Department of Natural Resources
submitted, as a SIP revision,
amendments to its regulation 10 CSR 10~
3.100. These amendments added
requirements for continuous SO;
monitors on secondary lead smelters
and improved the format of the
remainder of that regulation. A technical
support document dated December 29,
1987, contains a detailed review of the
changes and revisions to Rule 10 CSR
10-3.100. A public hearing was held on
the regulation on August 21, 1986, before:
the Missouri Air Conservation
Commission. The Commission adopted
the regulation on October 16, 1986, and
it became effective November 28, 1986.

There is presently only one secondary
lead smelter in Missouri to which the
continuous SO, monitoring requirements
will apply. This is the Schuylkill plant
located in a rural area near Forest City
in the northwestern part of Missouri.
The smelter began operation in 1979 and
is required to meet the Federal New
Source Performance Standards for
secondary lead smelters {40 CFR
Subpart L), which applies only to
particulate emissions from the smelter.
SO, emissions must meet Missouri
Regulation 10 CSR 10-3.100(3)(A)(1)
which limits emissions of SO, from
industrial process sources, such as
Schuylkill. The emission limit applicable
to Schuylkill is 500 parts per million by
volume of SO,. The plant was stack
tested in 1985 and the actual emission
rate was well below the allowable limit.

Even though the plant was shown to
be in compliance with applicable
emission regulations through stack
testing, there have been complaints from
land owners and farmers living in the
vicinity of the facility concerning
smelter emissions. No ambient SO
monitoring has been conducted in the
area. However, based on the record of
complaints and a field investigation, the
state of Missouri decided to require the
plant to install a continuous SO
emission monitor on its stack.

The information from the continuous
monitor will be used to determine
whether air quality problems are caused
by upset or unusual conditions at the
plant, or whether a more stringent SO:
emission limit might be required for the
facility. The monitor will also be used to
determine whether the plant is in
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compliance with the existing emission
standard-for SO..

A schedule for installation of the
monitor is contained in the regulation
and requires that the monitor be
installed by May 1987. Information from
the state of Missouri indicates the
monitor was installed, but repairs were

needed which required returning'the - -~
iristrument to the factory. The state- = =~

anticipates the monitor will be
reinstalled and a performance test
performed in the near future. The
approval will authorize EPA to enforce
the monitoring requirements.

EPA has reviewed the state
submission and the amendments to
Missouri Regulation 10 CSR 10~3.100.
Based upon this review, EPA has
determined that the amendments should
be approved as part of the Missouri SIP.

Action

EPA is today approving amendments
to Missouri Regulation 10 CSR 10-3.100,
Restriction of Emission of Sulfur
Compounds, which became effective on
November 28, 1986.

EPA is publishing this action without
prior proposal because the Agency
views this as a noncontroversial issue
and anticipates no adverse comments.
This action will be effective 60 days
from the date of the Federal Register
notice unless, within 30 days of its
publication, notice is received that
adverse or critical comments will be
submitted. If such notice is received, this
action will be withdrawn and two
subsequent notices will be published.
One notice will withdraw the final
action and another will begin a new
rulemaking by announcing a proposal of
the action and establishing a comment
period. If no such comments are
received, the public is advised that this
action will be effective April 18, 1988.

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by April 18, 1988. This action may
not be challenged later in proceedings to
enforce its requirements. (See 307(b}{2).}

Under 5 U.S.C. 605(b), I certify that
this SIP revision will not have a
significant economic impact on a
substantial number of small entities.
(See 46 FR 8709.)

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

List of Subjects in 40 CFR Part 52°

Air pollution control,
Intergovernmental relations,
- Incorporation by reference, Lead
particulate matter, Sulfur dioxide.

Note.—Incorporation by reference of the
Missouri Implementation Plan was approved .
by the Director of the Federal Regxster on July
1, 1982.

Dated: February 9, 1988.

Lee M. Thomas,
Administrator.

PART52-—[AMENDED]‘ x e

Part 52 of Chapter I, 'I‘ltle 40 of the
Code of Federal Regulations, is
amended as follows:

Subpart AA—Missouri

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7642.

2. Section 52.1320 is amended by
adding a new paragraph (c)(63) to read
as follows:

§52.1320 identification of plan.
(c)
(63) An amendment to the rule,

Restriction of Emissions of Sulfur

Compounds, was submitted by the

Department of Natural Resources on-

November 19, 1986.

(i) Incorporation by reference. (A)
Amended Regulation 10 CSR 10-3.100,
Restriction of Emission of Sulfur
Compounds adopted October 16, 1986,
and effective on November 28, 1986.

[FR Doc. 88-3163 Filed 2-16-88; 8:45 am}
BILLING CODE 6560-50-M

* ok w

40 CFR Part 52
[A-1-FRL-3329-2]

Approval and Promulgation of Air
Quality Implementation Plans;
Connecticut; Effective Date
Clarification

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

summARY: This action approves a
revison to the Connecticut State
Implementation Plan (SIP) which
clarifies in the Code of Federal

- Regulations the effective date.of

Connecticut State Order No. 943 which
defines and imposes reasonably
available control technology (RACT) for
the Connecticut Charcoal Co. in Union,
Connecticut. On February 3, 1987, the
Connecticut Department of
Environmental Protection (DEP)
submitted a letter to clarify that the
effective date of State Order No. 943 is
May 28, 1986. The intended effect of this
action is to incorporate this letter by
reference into the Connecticut SIP.

EFFECTIVE DATE: This action will be
effective on April 18, 1988 unless notice
is received within 30 days that adverse
or critical comments will be submitted.

ADDRESSES: Comments may be mailed
to Louis F. Gitto, Director, Air
Management Division, Room 2313, JFK

., Federal Building, Boston, MA 02203.
~ Copies of the submittal and EPA’s

evaluation are available for public
inspection during normal business hours
at the Invironmental Protection Agency,
Room 2313, JFK Federal Building,
Boston, MA 02203; Public Information
Reference Unit, Environmental
Protection Agency, 401 M Street SW.
Washington, DC 20460; and the Air
Compliance Unit, Department of
Environmental Protection, State Office
Building, 165 Capitol Avenue, Hartford,
CT 06106.

FOR FURTHER INFORMATION CONTACT:
Lynne Hamijian, (617) 565-3246; FTS 835-
3246.

SUPPLEMENTARY INFORMATION: On
November 20, 1986, (51 FR 41963), EPA
published a final rulemaking notice
(FRN) to approve Connecticut State
Order No. 943 as RACT for the
Connecticut Charcoal Co. located in
Union, Connecticut. The November 20,
1986 FRN misstated the effective date as

- April 18, 1986. On February 3, 1987 the

Connecticut DEP submitted a letter to
EPA to clarify that the effective date of
State Order No. 943 is May 28, 1986. This
action corrects the effective date to May
28, 1986 and incorporates the State letter
by reference into the SIP. This action
does not change in any way the contents
of this State Order:; it simply clarifies the
effective date.

EPA is approving this SIP revision
without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comments. This action will be effective
60 days from the date of this Federal
Register unless, within 30 days of its
publication, notice is received that
adverse or critical comments will be
submitted. If such notice is received, this
action will be withdrawn before the
effective date by publishing two
subsequent notices. One notice will
withdraw the final action and another
will begm a new rulemaking by
announcing a proposal of the action and
establishing a comment period. If no
such comments are received, the public
is advised that this action will be
effective Apri 18, 1988.

Final Action

EPA is approvmg an amendment
which clarifies that the effective date of .
Connecticut State Order No. 943 is May
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28, 1986 and is incorporating by
reference a letter submitted on February
3, 1987 by the Connecticut DEP.

Under 5 U.S.C. 605(b), I certify that
this SIP revision will not have a
significant economic impact on a
substantial number of small entities.
(See 46 FR 8709).

The Office of Management and. Budget. -

‘has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

Under section 307(b})(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by April 18, 1988. This action may
not be challenged later in proceedings to
enforce its requirements (see 307(b)(2).}

List of Subjects in 40 CFR Part 52

Air pollution control, Ozone,
Hydrocarbons, Intergovernmental
relations, Reporting and recordkeeping
requirements, Incorporation by
reference. '

Note: Incorporation by reference of the
State Implementation Plan for the State of
Connecticut was approved by the Director of
the Federal Register on July 1, 1982.

Date: February 10, 1988.

Lee M. Thomas,
Administrator.

Part 52 of Chapter I, Title 40 of the
Code of Federal Regulations is amended
as follows:

PART 52—{AMENDED]

Subpart H—Connecticut

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7642.
2. Section 52.370 is amended by

adding paragraph (c)(41) to read as
follows:

§ 52.370 identification of plan.
* * * * * *
(c) * k *

(41) Revision to the Connecticut State
Implementation Plan submitted by the
Commissioner of the Department of
Environmental Protection on February 3,
1987.

(i) Incorporation by Reference:

(A) A letter from the Connecticut
Department of Environmental Protection
dated February 3, 1987 which stateg that
the effective date of State Order No. 943,
approved previously, for Connecticut
Charcoal Co. is May 28, 1986.

IFR Doc. 88-3306 Filed 2~16-88; 8:45 am]
BILLING CODE 6560-50-M

40 CFR Part 52
[FRL-3324-3]

Approval and Promulgation of
Implementation Plans; Michigan

AGENCY: Environmental Protection
Agency (EPA).

-ACTION: Final rule.

SUMMARY: EPA is approving a revision
to the State of Michigan's total
suspended particulate (TSP) State
Implementation Plan {SIP) for Michigan,
Act No. 65 of the Public Acts of 1986.
Michigan's submittal of April 29, 1986,
for Air Pollution Control Act (APCA)
No. 65 revises the State's 1965 APCA
No. 348, with respect to: (1) Car ferries
having the capacity to carry more than
110 motor vehicles and (2} coal-fueled
trains used in connection with tourism.
EPA believes the approval of this SIP
revision will not jeopardize the
attainment and maintenance of any
national ambient air quality standards
(NAAQS) including EPA's revised
particulale matter standard published
on July 1, 1987 (52 FR 24633).
EFFECTIVE DATE: This rule will become
effective on March 18, 1988.

ADDRESSES: Copies of the documents
relevant to this action are available for
public inspection during normal
business hours at:

Environmental Protection Agency,
Region V, Air and Radiation Branch
(5AR-28), 230 South Dearborn Street,
Chicago, Illinois 60604

Michigan Department of Natural
Resources, Air Quality Division,
Stevens T. Mason Building, 530 W.
Allegan, Lansing, Michigan 48909

Public Information Reference Unit,
Environmental Protection Agency, 401
M Street SW., Washington, DC 20460

FOR FURTHER INFORMATION CONTACT:

Ms. Toni Lesser, Regulatory Analysis
Section, Air and Radiation Branch
(5AR-26), Environmental Protection
Agency, Region V, 230 South
Dearborn Street, Chicago, Illinois
60604, (312) 886-6037.

SUPPLEMENTARY INFORMATION: On April

29, 1986, the State of Michigan submitted

APCA No. 65, an amendment to Act No.

348 of the 1965 Michigan APCA, as a

revision to the Michigan TSP SIP. That

submittal also included technical
support documentation in the form of

emission monitoring data and a

screening analysis for the source, which

indicated that the car ferry emissions
have demonstrated no effect on
attainment or maintenance of the

NAAQS for TSP resulting from

uncontrolled operation of this source.

APCA No. 65 was approved by the
Governor of the State of Michigan on
March 30, 1986. This Act amended
APCA No. 348 of 1965 by adding section
7a which (first) exempts car ferries
having the capacity to carry more than
110 motor vehicles and {second)
exempts from the requirements of APCA

- No. 348.coal-fueled trains used in

connection with either tourism, or the
transportation of works of art, or items
of historical interest.

Car Ferries

Michigan’s APCA No. 65 affects only
one car ferry operation which is located
in the City of Ludington, Mason County
and is owned by the Michigan-
Wisconsin Transportation Company.
This Company operates a single car
ferry (“City of Midland"} between
Ludington, Michigan, and Kewaunee,
Wisconsin, on a daily basis. Ludington,
Michigan, is currently designated
attainment for all NAAQS and has one
TSP monitoring site in use. The nearest
monitor to the ferry docks in Ludington
did not record any exceedances of the
TSP standards during the years of the
monitor's operation (1977-1981), at
which time two car ferries were in
operation; and the City of Ludington
was designated as a TSP secondary
nonattainment area. Analysis of the
receptor filters in use during the days
when nonattainment level readings were
recorded, showed no particulate matter
traceable to car ferry emissions.

Coal-Fueled Trains

Michigan has only a few coal-fueled
trains known to exist that operate as
amusement rides and tourist attractions.
There are presently no coal-fueled trains
in existence on commercial railroad
lines. The only train that operates on a
semi-regular basis is known as the “Art
Train.” The Art Train usually operates
from early spring to late fall, traveling
from one city to another on a weekly
basis.

On February 25, 1987 (52 FR 5553),
EPA proposed approval of Michigan Act
No. 65 as a revision to the Michigan SIP.
During the 30-day public comment
period, EPA received no comments on
the proposed approval. EPA’s complete
review of this SIP revision is contained
in technical support documents {TSDs)
dated July 18, 1986, and October 27,
1986.

Final Action

EPA is approving the Michigan Act
No. 65 of the Public Acts of 1986 as a
revision to the Michigan TSP SIP. EPA
believes approval of this SIP revision
will not jeopardize the attainment and
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maintenance of any NAAQS as a result
of uncontrolled operation of these
sources.

On July 1, 1987, EPA published final
approval of the revised particulate
matter standard (52 FR 24634 and
eliminated the TSP ambient air quality
standard. The revised standard is
.expressed in terms of particulate matter
with a nominal diameter of 10
micrometers or less (PM0). However, at
the State’s option, EPA is continuing to
process SIP revisions which were in
progress at the time the new PMo
standard was promulgated. In the policy
published on July 1, 1987, (p. 24679,
Column 2) EPA stated that it would
regard existing SIP revisions as
necessary interim particulate matter
plans during the period preceding the
approval of State plans specifically
aimed at attaining the PM;p NAAQS.
EPA believes that this Michigan rule is
consistent with the new PM;o standard
and can also be considered an interim
step towards expeditious development
of approvable PMo plans for Michigan.
Thus, EPA is granting final approval of
this SIP revision.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by April 18, 1988.
This action may not be challenged later
in proceedings to enforce its
requirements. {See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Air pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter.

Note: Incorporation by reference of the
State Implementation Plan for the State of
Michigan was approved by the Director of
the Federal Register on July 1, 1982.

Date: January 29, 1988.
A. James Barnes,
Acting Administrator.
Part 52 of Chapter I, Title 40 of the

Code of Federal Regulations, Chapter 1,
Part 52 is amended as follows:

PART 52—APPROVAL
PROMULGATION OF
IMPLEMENTATION PLANS

Subpart X—Michigan

1. The authority citation for Part 52
continues to read as follows:

Autherity: 42 U.S.C. 7401-7642.

2. Section 521170 is amended by
adding paragraph (c}{84) to read as
follows: -

§52.1170 Identification of plan.
* * * * *

(c)
(84) On April 29, 1986, the State of

* kK

Michigan submitted a-revision to the -- -

Michigan State Implementation Plan
{SIP) for total suspended particulates
(TSP). The revision, in the form of Air .
Pollution Control Act (APCA) No. 65,
revises the State's 1965 APCA No. 348
contained in the TSP portion of the
Michigan SIP with respect to: car ferries
having the capacity to carry more than
110 motor vehicles; and coal-fired trains
used in connection with tourism.

(i) Incorporation by reference.

(A) Act No. 65 of the Public Acts of
1986, as approved by the Governor of
Michigan on March 30, 1986.

|FR Doc. 88-3042 Filed 2-16-88; 8:45 am]
BILLING CODE 6560-50-M

' GENERAL SERVICES
ADMINISTRATION

41 CFR Part 101-40
[FPMR Amdt. G-84)

Transportation and Traffic
Management

AGENCY: Federal Supply Service, GSA.
ACTION: Final rule.

SUMMARY: The General Services
Administration amends 41 CFR Part
10140 by revising the provisions of

§ 101-40.206 to establish the liability of
carriers transporting Government
employees’ household goods under
Government bills of lading (GBLSs)
pursuant to the GSA Centralized
Household Good Traffic Management
Program (CHHGTMP) (41 CFR Subpart
101-40.2) at the limits of liability
prescribed in the tender of service (TOS}
agreement between GSA and household
goods carriers participating in the
CHHGTMP.

EFFECTIVE DATE: February 17, 1988.

FOR FURTHER INFORMATION CONTACT:
Joseph M. Napoli, Regulations and
Policy Division, FTS 557-1256 or
commercial 703-557-1256.
SUPPLEMENTARY INFORMATION: Section
201(a) of the Federal Property and
Administrative Services Act of 1949, as-
amended (40 U.S.C. 481(a}), details
GSA's responsibility (with respect to
executive agencies) for prescribing
policies and methods of procurement
and supply of personal property and
nonpersonal services, including related

'

functions such as transportation and
traffic management.

GSA has determined that this rule is
not a major rule for the purposes of
Executive Order 12291 of February 17,
1981, because it is not likely to result in
an annual effect on the economy of $100
million or more; a major increase in
costs to Consumers or others; or
significant adverse effects. GSA has
based all administrative decisions
underlying this rule on adequate
information concerning the need for, and
the consequences of, this rule; has
determined that the potential benefits to
society from this rule outweigh the
potential costs and has maximized the
net benefits; and has chosen the
alternative approach involving the least
net cost to society.

List of Subjects in 41 CFR Part 101-40

Freight, Government property
management, Moving of household

.goods, Office relocation, Transporation.

For the reasons set forth in the
preamble, 41 CFR Part 10140 is
amended as follows: :

PART 101-40—TRANSPORTATION
AND TRAFFIC MANAGEMENT

1. The authority citation for Part 101~
40 continues to read as follows:

- Authority: Sec. 205(c). 63 Stat. 390 {40
U.S.C. 486(c)). '

2. FPMR Temp. Reg. G439, effective
June 16, 1987, published in the Federal
Register on July 13, 1987 (52 FR 26151), is
canceled and removed from the
appendix at the end of 41 CFR
Subchapter G.

Subpart 101-40.2—Centralized
Household Goods Traffic Management
Program

3. Section 101-40.206 is revised to read
as follows:

§ 101-40.206 Household goods carriers’
liabitity.

The GSA tender of service (TOS)
agreement and the carriers’ applicable
tariffs establish the carriers’ minimum
liability for the loss of or damage to
Government employees’ household
goods transported in conjunction with
this subpart. A value exceeding the
established TOS or tariff minimum may
be declared on the bill of lading, but the
carrier will charge a valuation fee for
each $100, or fraction thereof, of such
higher declared valuation. Employees
should be fully informed as to the extent
the Government will be monetarily
responsible for the transportation of
household goods, the differences in
standard liability under Government
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and commercial bills of lading, the steps
necessary to increase or decrease the
carriers' liability, and the relative
advantage the employee would have
under the Military Personnel and

Civilian Employees’ Claims Act of 1964
(see § 101-40.207(b)) when the employee
either exceeds.(in which.case, the.
employee is liable for an excess
valuation charge) or does not exceed the
TOS or tariff minimum.

(a) When a Government employee's
household goods are shipped under a
GBL via carriers participating in the
GSA Centralized Household Goods
Traffic Management Program, the TOS
agreement establishes the carrier's
minimum liability for loss or damage,
and the carrier’s tender or tariff
prescribes any additional charges for
which the Government may be
responsible relative to that liability. In
the absence of an employee’s written
request for a valuation that exceeds the
minimum liability specified in the TOS
agreement, all GBLs should be
annotated to show the minimum liability
specified in the TOS agreement. If an
employee requests the agency to declare
a valuation that exceeds the TOS
minimum, the agency will enter the
declaration on the GBL, pay the carrier
the valuation fee (if applicable), and
collect the fee from the employee.
Should the employee's request for
increased valuation be made after the
GBL has been tendered to the carrier but
before the shipment has been picked up,
the employee should not make a
separate arrangement with the carrier
for increased valuation. Instead, the
employee should notify the GBL issuing
officer of the valuation desired, and
request that the original GBL be
amended on Standard Form 1200,
Government Bill of Lading Correction
Notice. (See § 101-41.4901~1200.)

(b) When a Government employee's
household goods are shipped under the
commuted rate system, the employee
makes all arrangements for moving his/
her household goods, and is reimbursed
to the extent provided in the commuted
rate schedule. If the employee chooses
to have his/her household goods
transported by a commercial carrier, the
shipment will move on a commercial bill
of lading. The carrier’s tariff establishes
the standard level of carrier liability
when the shipper fails to declare a value
on the bill of lading, prescribes the
options the shipper has for increasing or
decreasing the carrier’'s standard
liability, and sets the valuation fee
payable when the declared value
exceeds the minimum carrier liability for
which no valuation fee applies. To limit

the carrier to the minimum liability and

avoid having to pay a valuation fee, the
shipper must annotate the bill of lading

in accordance with the provisions of the
tariff.

Dated: January 25, 1988.
T.C. Golden,

-Administrator of General Services.

[FR Doc. 88-3245 Filed 2-16-88; 8:45 am] "~ -
BILLING CODE 6820-24-M

FEDERAL COMMUNICATIONS
COMMISSION.

47 CFR Parts 2, 22, and 25
[General Docket 84-1234; RM-4247)

Land Mobile Satellite Service;
Frequency Allocations and Radio
Treaty Matters

AGENCY: Federal Communications
Commission.

ACTION: Petition for reconsideration of
action in rulemaking proceeding;
extendmg time for opposition comments
and replies.

SUMMARY: This action extends the time '
for filing comments and replies in
response to the Petition for Further
Reconsideration {53 FR 754, January 12,
1988} ! filed by various aviation parties.
Hughes Communications Mobile
Satellite Service, Inc., MCCA Space
Technologies Corporation, McCaw
Space Technologies, Inc., Mobile
Satellite Corporation, North American
Mobile Satellite, Satellite Mobile
Telephone Co., Skylink Corporation, and
Transit Communications filed a joint
request for an extension of time in order
to prepare materials requested by the
Commission in the licensing phase of
this proceeding and to meld the views of
the eight Mobile Satellite System
applicants into one filing which will be
submitted as comments to the Petition
for Further Reconsideration In order to
objectively review the Petition the
Commission is extending the time for .
filing comments and replies.

DATES: Comments are now due February
8, 1988. Reply comments are now due
February 23, 1988.

ADDRESS: Federal Communications
Commission; Washington, DC 20554.
FOR FURTHER INFORMATION CONTACT:
Raymond LaForge. Office of Engineering
and Technology. (202) 653-8117.
SUPPLEMENTARY INFORMATION: The
Memorandum Opinion and Order in
Gen. Docket No. 84-1234, RM—4247, FCC

! Editorial note: The petition for reconsideration
was submitted for publication in the Notlces section
of the Federal Register.

87-302, adopted September 17, 1987 and
released November 9, 1987, summary
published, 52 FR 44985, November 24,
1987.

Federal Communications Commission,
Bruce A. Franca,

Acting Chief Engineer. -

“[FR Doc. 88-2742 Filed 2-16-88; 8:45- am] -

BILLING CODE 6712-01-M

47 CFR Part 43

[CC Docket No. 87-252, FCC 88-22]

Common Carrier Reporting
Requirements; Public Coast Station
Operator Reports

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission eliminated
§ 43.71 reports which are filed semi-
annually by public coast station
operators. Information in these reports
is not used for periodic statistical
compilation, and is seldom used in a
special study, application or tariff
review, or complaint investigation.

- EFFECTIVE DATE: February 17, 1988.

FOR FURTHER INFORMATION CONTACT:

Alan Feldman, Common Carrier Bureau, -

Industry Analysis Division, (202) 632~
0745.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s report
and order, CC Docket 87-252, adopted
January 19, 1988 and released February
8, 1988.

The full text of this Commnssmn
notice is available for inspection and
copying during normal business hours in
the FCC Docket Branch (Room 230), 1919
M Street NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Service, (202) 857-3800,
2100 M Street, NW., Suite 140,
Washington, DC 20037.

Summary of Report and Order

Section 43.71 of the Commission’s
Rules and Regulations, 47 CFR 43.71,
requires each common carrier operating
public coast stations engaged in
radiotelegraph communication with
maritime mobile stations (other than on
the Great Lakes and on inland waters)
to file reports with this Commission
containing data on radiotelegraph
traffic. In this Report and Order we
eliminated a reporting requirement that
is obsolete and unnecessary. The
current reporting rules were



Federal Register / Vol. 53, No. 31 / Wednesday, February 17, 1988 / Rules and Regulations

4625

promulgated in 1941 and have never
been amended.

Pursuant to § 43.71, reports are filed
twice a year covering the periods
January through June and July through
December respectively. Eight companies
filed reports for 1986. They were
Atlantic Marine Communications,
Global Marine Communications, Inc.,
ITT World Communications, Inc.,
Mobile Marine Radio, Inc., Radio KLC,
Inc., RCA Global Communications
Corp., Seattle Marine Radio, and TRT
Telecommunication Corp. Revenues
earned by the reporting carriers, for this
radiotelegraph service during 1986,
ranged from less than $50,000 to a high
of slightly greater than $4 million.

To further reduce unnecessary
regulatory paperwork, we eliminated
§ 43.71 reports. The information in the
reports has only been used by this
Commission on an infrequent and
limited basis. We.do not copile or
publish any information from these
reports. Summary data are included in
the annual reports filed by
radiotelegraph, ocean-cable, and wire-
telegraph carriers.

Eliminating the § 43.71 reports does
not preclude us from directing the
affected carriers to file detailed
information should the need arise. We
believe that most of our needs for data
are adequately met with other reports.
When necessary, special data requests
can be tailored to specific needs. Since
there is no ongoing need for semi-annual
data, special studies will eliminate the
need for carriers operating public coast
stations engaged in radiotelegraph
communications with maritime mobile

stations to submit reports semi-annually.

This will not only reduce the costs to the
carriers, it will also reduce this
Commission's costs.

The proposal contained herein has
been analyzed with respect to the
Paperwork Reduction Act of 1980 and
found to reduce information collection
requirements on the public.

In compliance with the provisions of
section 605(b) of the Regulatory
Flexibility Act, 5 U.S.C. 605(b), we
certify that the elimination of the § 43.71
reports will not have a significant
economic impact and will ease the
recordkeeping and reporting
requirement of these carriers. The
rationale for the elimination is outlined
in the above discussions.

Ordering Clauses

Accordingly, it is ordered, that )
pursuant to the provisions of sections
4{i). 219, 220, 403 and 404 of the

Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 219, 220, 403
and 404, and section 553 of the
Administrative Procedure Act, 5 U.S.C.
553, the policies discussed herein are
adopted, and that § 43.71 is eliminated
as set forth in the Appendix, effective
upon publication inthe Federal Register.

It is further ordered, that this proceeding

is hereby terminated.
List of Subjects in 47 CFR Part 43

Communications common carrier,
Reporting requirements, Public coast
station operators.

H. Walker Feaster 111,
Acting Secretary.

Appendix

PART 43—[AMENDED]

1. The authority citation for Part 43
continues to read as follows:

Authority: Sec. 4, 48, Stat. 1066, as
amended: 47 U.S.C. 154, unless otherwise
noted. Interpret or apply Secs. 211, 219 48
Stat. 1073, 1077, as amended; 47 U.S.C. 211,
219, 220, unless otherwise noted. :

§43.71 [Removed]

2. Part 43 is amended by removing
§43.71.
{FR Doc. 88-3345 Filed 2-16-88; 8:45 am]
BILLING CODE 6712-01-M

INTERSTATE COMMERCE
COMMISSION

49 CFR Part 1150
[Ex Parte No. 392; Sub-No. 1]

Class Exemption for the Acquisition
and Operation of Rail Lines

AGENCY: Interstate Commerce
Commission. .

ACTION: Interim rules.

SUMMARY: The Commission is amending
49 CFR 1150.32 and 1150.33 to require
applicants who file notices of exemption
under the class exemption rules, in 49
CFR Part 1150, Subpart D, to provide
information about historic properties
affected by the transaction to
appropriate State Historic Preservation
Officers and to preserve historic
properties to ensure compliance with the
National Historic Preservation Act, 16
U.S.C. 470. The interim rules are
adopted pending final decision.
EFFECTIVE DATE: The interim rules are
effective on February 17, 1988.

FOR FURTHER INFORMATION CONTACT:
Joseph H. Dettmar, (202) 275-7245.

[TDD for hearing impaired: (202) 275~
1721].

SUPPLEMENTARY INFORMATION: In
several recent proceedings involving
acquisitions and operations of rail lines
under the class exemption in 49 CFR
1150, Subpart D, issues have been raised
about our responsibilities under section’
106 of the National Historic Preservation
Act (NHPA}, 16 U.S.C. 470 and the
implementing procedures in 36 CFR Part
800 established by the Advisory Council
on Historic Preservation (Council). In
particular, we are obligated to make a
reasonable and good faith effort to
identify historic properties that may be
affected by these transactions and
gather sufficient informationto evaluate
the eligibility of properties for the
National Register of Historic Places.
We are also required to consult with
appropriate State Historic Preservation
Officers (SHPO) to identify historic
properties, see 36 CFR 800.4.

Our rules in 49 CFR Part 1150, Subpart
D, do not at present address the process
under section 106 of NHPA. To remedy
this we are reopening this proceeding to
amend the rules as follows.

We are amending 49 CFR 1150.33(g) to
require an applicant to certify that it has
provided the SHPO with the
identification {including maps,
photographs, and descriptions) of sites
and structures {a} listed in the National
Register, and (b) 50 years old and older,
that will be transferred as a result of the
exempt transaction. '

Applicant will probably have to
obtain historic information from the
seller or present owners. This should be
discussed during negotiations. Also,
contacting SEE would facilitate our
coordination with SHPO to complete the
NHPA process. If no historic properties
will be affected by the transaction,
applicant should so certify.

The Council recognizes that
procedures for NHPA should be
implemented in a flexible manner to
reflect different program requirements,
36 CFR 800.3(b). A flexible approach is
particularly appropriate for 49 CFR Part
1150 Subpart D transactions, where
often expedited action is necessary. The
Council's procedures allow for phased
compliance whereby non-destructive
activities can be permitted prior to
completion of the section 106 process.
See 36 CFR 800.3{c). The commencement
of operations by a new operator would
normally be non-destructive. To ensure
that the operation does not adversely
affect historical property, however, we
will require the new operator to
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preserve property pending completion of
the section 106 process.

The Commission must comply with
the section 106 process before it can
take final action in exempting a
transaction from section 10901 pursuant
to section 10505. In carrying out its
responsibilities, the Commission must
consult with SHPO, which reviews
properties involved to determine if any
qualify for inclusion in the National ‘
Register of Historic Places. When the
Commission determines that any
structure on the line qualifies for
inclusion, it must determine what, if any
ameliorative steps must be taken to
preserve the involved structure. A final
Commission action deleting the
restriction in the exemption will be
issued when the Section 106 process is
complete.

The amendments will be adopted as
interim procedures. Notice and comment
are not required. Under 5 U.S.C.
553(b)(A) “interpretive rules, general

-statements of policy, or rules of agency
organization, procedure or practice” are
exempt from the notice and comment
requirement of the Administrative
Procedure Act. See also 5 U.S.C.
553(d)(2) (30 days notice before effective
date not required for interpretive rules).
The amendments will not have a
substantive impact on the public's
procedural due process rights. See 5
U.S.C. 704 and Pennsylvania v. United
States, 361 F. Supp. 208, 220-22 (M.D. PA
1973), aff'd 414 U.S. 1017 (1973). Rather,
they are merely procedures necessary
for the Commission and the carriers to.
carry out their pre-existing obligations
under the NHPA, as we now interpret
those obligations.

The rules will be effective upon
publication. Thus, class exemptions in
49 CFR Part 1150 Subpart D will be
subject to the NHPA process
immediately. In addition, we will in the
near future issue a Notice of Proposed
Rulemaking in Ex-Parte No. 55 (Sub-No.
22A), Environmental Documentation in
Rail Proceedings to revise our
procedures in 49 CFR Part 1105 for
environmental notice and informational

~ requirements. Final rules in this

proceeding will be adopted in
conjunction with the rulemaking in Ex

Parte No. 55 (Sub-No. 22A). Public

comment on the amendments we are
adopting here should be submitted in
that rulemaking proceeding. '

The Regulatory Flexibility Act does

not apply to this action, because, as

noted above, the Commission is not
required to publish a notice of proposed

rulemaking. See 5 U.S.C. 603,

Nevertheless, we certify that the

procedural amendments will not have a

significant economic impact on a
substantial number of small entities,
because they facilitate the process
under NHPA to identify significant
historical resources.

This action will not significantly affect
either the quality of the human
environment or energy conservation.

List of Subjects in 49 CFR Part 1150

Administrative practice and’
procedure, Railroads.

Dated: February 8, 1988.

1t is ordered:

1. Ex Parte No. 392 (Sub-No. 1) is
reopened for the purpose noted above.
2. The procedural amendments as
discussed above and set forth below are

adopted. )
"3. The amendments are effective on
February 17, 1988.

By the Commission, Chairman Gradison,
Vice Chairman Andre, Commissioners
Sterrett, Simmons, and Lamboley.

Noreta R. McGee,
Secretary.

Title 49, Part 1150 of the Code of
Federal Regulations is amended as
follows:

PART 1150—[AMENDED]

1. The authority citation for 49 CFR
Part 1150 is revised to read as follows:

Authority: 49 U.S.C. 10321, 10901, and
10505; 5 U.S.C. 553 and 559.

2. In § 1150.32, paragraph (d) is added
reading as follows:

§ 1150.32 Procedures and relevant dates.

* * * * *

{d) Applicant must preserve intact all
sites and structures more than 50 years
old until compliance with the
requirements of Section 106 of the
National Historic Preservation Act, 16
U.S.C. 470 is achieved.

3. In § 1150.33, paragraph (g) is revised
to read as follows:

§ 1150.33
notice.

L * * * *

Information to be contained in

(g) A certificate that applicant has
complied with the notice requirements
of 49 CFR 1105.11 and has provided the
appropriate State Historic Preservation
Officer with the identification (including
maps, photographs, and descriptions) of
sites and structures listed in the
National Register, and 50 years old and
older, that will be transferred as a result
of the exempt transaction.

[FR Doc. 88-3279.Filed 2-16-88; 8:45 am]
BILLING CODE 7035-01-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Determination of
Endangered Status for Polystichum
aleuticum

AGENCY: Fish and Wildlife Service,
Interior.

AcTION: Final rule.

SUMMARY: The Fish and Wildlife Service
(Service) determines that Polystichum
aleuticum (Aleutian shield-fern), a
perennial known from only two
locations in the Aleutian Islands,
Alaska, is an endangered species under
the authority of the Endangered Species
Act (Act) of 1973, as amended. This
species is endangered due to its extreme
rarity. Mortality from habitat loss due to
wind erosion and soil movement,
collecting for scientific and educational
purposes, and, possibly, grazing and
trampling by introduced ungulates have
contributed to its rarity. This rule
provides protection gnd recovery
provisions afforded by the Act to
Polystichum aleuticum.

EFFECTIVE DATE: March 18, 1988.

ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours at the U.S. Fish and Wildlife
Service, Fish and Wildlife Enhancement
Field Office, 411 West Fourth Avenue,
Suite 2B, Anchorage, Alaska 99501.

FOR FURTHER INFORMATION CONTACT:
Mr. Michael Amaral (see ADDRESSES
section) at 907/271-4575 or FTS 271-

4575.

SUPPLEMENTARY INFORMATION: .

Background

Polystichum aleuticum (family
Polypodiaceae) is a small, tufted fern,
about 150 millimeters (6 inches) tall, and
arises from a stout, dark brown rhizome
with brown scales and numerous
chestnut-brown remains of frond bases
(Murray 1980). The small, simply-
pinnate fronds (leaves) with spiny-
toothed pinnae (segments) and
distinctive chestnut-brown stipe bases
readily distinguish P. aleuticum from all
other ferns in the Aleutian Islands
(Lipkin 1985) '

Until recently, P. aleuticum was
known only from the original collection
made by Eyerdam in 1932, who reported
its location as Atka Island in the
Aleutians (Hulten 1936). Based on
Eyerdam's collections, Christensen
published a description of the species in
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1938. In 1975, D.K. Smith discovered a
second population of 15 plants on Mt.
Reed, Adak Island, about 160 kilometers
(100 miles) west of Atka. The species
was not observed in the wild again until
1987, when Smith returned to Mt. Reed
on Adak Island and found a population
of seven individuals.

This species is known only from these
two logations in the Andreanof Island
group of the Aleutian Islands, Alaska. It
is a very well-marked and extremely
narrow endemic without close relatives
in North America or northern Asia
{Wagner 1979). Its presence in only the
Andreanof Island grotip, which formed a
single, large island during maximum
glaciation, suggests it may be a relict
species that survived on a nunatak or
refugium (Lipkin 1985). It apparently has
not expanded its range. Smith (1985)
describes P. aleuticum as among the
most restricted and rarest ferns of North
America.

In 1975, P. aleuticum was found on
Adak Island in a north-facing rock
outcrop below the summit of the 590
meter (1,936 foot) Mt. Reed. The site
consists of treeless, alpine talus slopes
that are vegetated with low-growing
herbs and prostrate shrubs. No
information is available on the location
or the status of the Atka population
collected by Eyerdam in 1932 other than
his annotation, “very rare” (Lipkin 1985).
Efforts by Friedman (1984) and Lipkin
(1985) to relocate the Atka population
were unsuccessful. Despite intensive
searching by R. Lipkin and S. Talbot, no
plants were seen on Adak in 1984, 1985,
or 1986. D.K. Smith returned to Adak
Island in 1987, and although he was
unable to find P. aleuticum in the -
location of his 1985 collection, a clump
of six viable and one uprooted shield-
ferns were found a short distance away.
These six plants, in an area about 3 m
by 3 m square, comprise the total known
extant population for this species.
Natural mortality due to habitat
instability and depletion by collection
are documented causes for the loss of
individuals. Grazing or trampling by
introduced ungulates may also have
contributed to the rarity of this species.

Federal Government actions on this
species began with section 12 of the
Endangered Species Act of 1973 (Act),
which directed the Secretary of the
Smithsonian Institution to prepare a
report on those plants.considered to be
endangered, threatened, or extinct. This
report, designated as House Document
No. 94-51, was presented to Congress on
January 9, 1975. On July 1, 1975, the
Service published a notice in the Federal
Register (40 FR 27823) of its acceptance
of the Smithsonian Institution report as

a petition within the context of section
4(c)(2) of the Act (petition acceptance is
now governed by section 4(b)(3)(A) of
the Act), and of its intention thereby to
review the status of the plant taxa
named therein. On June 16, 1976, the
Service published a proposed rule in the
Federal Register (41 FR 24523]) to -
determine approximately 1,700 vascular
plant species to be endangered species
pursuant to section 4 of the Act. The list
of 1,700 plant taxa was assembled on
the basis of comments and data
received by the Smithsonian Institution
and the Service in response to House
Document No. 94-51-and the July 1, 1975
Federal Register publication.
Polystichum aleuticum was included in
the Smithsonian petition and the June
16, 1976, proposal. General comments
received in relation to the 1976 proposal
were summarized in the Federal
Register on April 26, 1978 (43 FR 17909).

The Endangered Species Act
Amendments of 1978 required that all
proposals over two years old be
withdrawn. On December 10, 1979, the
Service published a notice {44 FR 70796)
withdrawing the June 16, 1976, proposal
along with four other proposals that had
expired. On December 15, 1980, the
Service published a revised notice of
review for native plants in the Federal
Register (45 FR 82480); Polystichum
aleuticum was included in that notice
and in the Service's updated plant
notice of September 27, 1985 (50 FR
39526).

Summary of Comments and
Recommendations

In the April 24, 1987, proposed rule
and associated notifications, all
interested parties were requested to
submit factual reports or information
that might contribute to the development
of a final rule. Appropriate State and
Federal agencies, a native corporation
and village council, scientific
organizations, and other interested
parties were contacted and requested to
comment. A newspaper notice was
published in The Aleutian Times (May
8, 1987), the Anchorage Daily News
(May 1, 1987), the Tundra Times (May
11, 1987), and The Eagle's Call (May 8,
1987), all of which invited general public
comment. ]

During the 60-day comment period, a
total of 13 written comments on listing
were received. No requests for a public
hearing were submitted. Of the 12
comments that stated a position on
listing, 11 supported the proposed action
and one suggested deferring listing until
surveys were conducted on islands near
Adak and Atka. Support for the listing
proposal was voiced by six State and
Federal agencies, two university

professors, the Curator of Ferns at the
National Herbarium in Washington, DC,
and two other interested parties.
Although the Department of the Navy,
Western Division Naval Facilities
Engineering Command, did not oppose
listing, they felt that islands near Adak
and Atka should be investigated for the
presence of the shield-fern prior to
listing. The Navy also expressed
concern that the causes for the shield-
fern’s rarity are apparently unknown.
While the Service acknowledges the
desirability of additional surveys on
Adak, Atka, and intervening islands, the
Aleutian Islands are not a botanical
terra incognita. On the contrary, the
Aleutian archipelago is one of the more
botanically well known areas in Alaska
and individuals most knowledgeable
about Aleutian flora are confident that
Polystichum aleuticum is an extremely
rare endemic. Smith (1985 and 1987)
describes the Aleutian shield-fern as
unquestionably one of the rarest plants
in North America. Although the causes
for the rarity of this species are
unknown, Smith (1987} and others
(Hulten 1960 and Lipkin 1985) speculate
that it is a relict of an earlier floristic
period and past glacial episodes have
isolated populations in the central
Aleutian district. Today, pocket
populations of the shield-fern probably
persist but evidently have not prospered
in the central Aleutian Islands, and may
be sufficiently separated to prevent gene

- flow (Smith 1987). The Service agrees

that additional intensive surveys will
probably identify new populations of
Polystichum aleuticum but that it will
remain an extremely rare species.

Section 4 of the Endangered Species
Act and regulations implementing this
section specify that a species shall be
listed on the basis of the best scientific
and commercial data available after
conducting a review of them status of
the species. Implicit in this standard is
that all existing data should be reviewed
and that these data convincingly support
the proposed action. The standard does
not imply that exhaustive studies or
data are required or that all potential
habitat is surveyed. To do so could
delay listing actions beyond the point >f
recovery for numerous species.

Summary of Factors Affecting the
Species

After a thorough review and
consideration of all information
available, the Service has determined
that the Aleutian shield-fern

_ (Polystichum aleuticum) should be

classified as an endangered species.
Procedures found at section 4(a)(1) of
the Endangered Species Act {16 U.S.C.
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1531 et seq.) and regulations {50 CFR
Part 424) promulgated to implement the
listing provisions of the Act were
followed. A species may be determined
to be an endangered or threatened
species due to one or more of the five
factors described in section 4(a}(1}.
These factors and their application to
Polystichum aleuticum C. Chr. (Aleutian
shield-fern) are as follows: )
A. The present or threatened
destruction, modification, or curtailment

of its habitat or range. The Mt. Reed site -

on Adak Island lies within the Adak
Naval Air Station and the Alaska
‘Maritime National Wildlife Refuge. No
present or anticipated development is
likely to alter this site or similar alpine
habitats on Adak Island. Mt. Reed is
accessible to hunters and hikers. There
is a well-worn trail along the ridge on
the north peak but a remote threat to the
fern exists only if hikers stray from the
established trail and attempt a difficult
traverse of the mountain face. Atka
Island is partially in private ownership
(Atxam Native Corporation} and
partially public land administered by
the Service as a National Wildlife
Refuge. Proper protection and
management plans are needed for all
sites containing populations of the fern
so that it is not inadvertently disturbed
or destroyed.

B. Overutilization for commercial,
recreational, scientific, or educational -
purposes. Taking for commercial or
recreational purposes has not been a
documented factor in the decline of this
species. However, taking for scientific
and educational purposes has reduced
the population, and, given its extreme
rarity, collecting could pose a further
threat in the future. .

C. Disease or predation. Caribou were
introduced to Adak Island in 1958, and
250400 animals now occur on the
island. Although the Mt. Reed site is
inaccessible, caribou could browse the
fern elsewhere on the island where it
may occur as yet undiscovered. C.F.
Zeillemaker, former Refuge Manager on
Adak, reports that reindeer, introduced
to Atka Island in 1914, have overgrazed
the west end of that istand. The exact
location of Polystichum on Atka has not
been confirmed: however, Service
personnel are researching collection
records of deceased botanists, who -
originally located the plant on Atka.

D. The inadequacy of existing
regulatory mechanisms. The State of
Alaska does not have specific
legislation or regulations to protect
endangered or threatened plant species,
although a list of rare State plants
exists. All plants occurring on National
Wildlife Refuges are protected from
collecting (50 CFR 27.51); therefore, P.

aleuticum occurring within the Alaska
Maritime National Wildlife Refuge is
protected by this prohibition, to the
extent it is enforceable. The Act would
enhance existing protection through
section 7 (interagency cooperation), and
section 9, which further prohibits
removal from Federal lands and
reduction to possession, and restricts .
interstate commercial activity.

E. Other natural or manmade factors
affecting its continued existence. The
Mt. Reed population is of critically small
size and its alpine environment is
unstable, Several hundred seismic
events a year are recorded for Adak
Island by the Alaska Tsunami Warning
Center. The frequent earthquakes in the
geologically active. Aleutian chain could
destabilize the rock outcrops supporting
the Mt. Reed population. Seoil movement
(solifluction) or substrate release
accounted for the mortality of one of the
seven specimens observed by D.K.
Smith in 1987. Climatic cycles or events
may further affect the viger, spore
production and success of this small
population. Curious individuals or
botanists visiting the Mt. Reed site could
unintentionally disturb the fragile
vegetation supporting the slope below
the fern outcrop. Increased foot traffic
could degrade this vegetation and lead
to irreversible mass-wasting of the
rubble slope and outcrop (Smith 1987).
The fern's diminutive size, small gene
pool, and highly restricted distribution
all contribute to its susceptibility to
inadvertent destruction.

The Service has carefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by this
species in determining to make this rule
final. Based on this evaluation, the
preferred action is to list Polystichum
aleuticum as endangered, without
critical habitat. Endangered status is
appropriate due to its extreme rarity and
vulnerability to extirpation from a single
catastrophic event. Critical habitat is
not being determined for reasons
discussed in the following section.

Critical Habitat

Section 4(a){3) of the Act, as amended,
requires that to the maximum extent
prudent and determinable, the Secretary
designate any habitat of a species which
is considered to be critical habitat at the
time the species is determined to be
endangered or threatened. The Service
finds that designation of critical habitat
is not prudent for this species for the
following reasons. The Adak population

* of Polystichum aleuticum is sufficiently

restricted that unauthorized collecting or
vandalism could significantly affect its
survival. Publication of critical habitat

descriptions and maps in the Federal
Register would increase the likelihood
of such activities. Moreover, the
population of P. aleuticum on Adak is
located on a National Wildlife Refuge,
Refuge personnel and the Naval Air
Station Command have been advised of
the presence of the fern and possible
management needs, and villagers in
Atka are aware that the plant was found
there. No other public notification
benefits would acerue from designating
critical habitat. Since designation of
critical habitat could increase the
threats facing this species but would not
result in any benefits, the Service
concludes that designation of critical
habitat is not prudent.

Available Conservative Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered
Species Act include recognition,
recovery actions, requirements for
Federal protection, and prohibitions
against certain practices. Recognition
through listing encourages additional
survey work and conservation actions
by Federal, State, and private agencies,
groups, and individuals. The
Endangered Species Act provides for
possible land acquisition (should P.
aleuticum occur on private land on
Atka} and cooperation with the State of
Alaska. The Act also requires that
recovery activities be carried out for all
listed species. Such actions are initiated
by the Service following listing. The
protection required of Federal agencies
and the prohibitions against taking are
discussed, in part, below.

Section ?7(a} of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR Part

* 402. Section 7(a)(2) requires Federal

agencies to ensure that activities they
authorize, fund, or carry out are not
likely to jeopardize the continued
existence of such a species or to destroy
or adversely modify its critical habitat.
If a Federal action may affect a listed
species or its critical habitat, the
responsible Federal agency must enter
into formal consultation with the
Service. Examples of Federal activities
that could affect alpine areas where the
fern occurs include military training
exercises, tactical operations involving
shelling or detonating devices, or the
construction of new facilities such as

radar or receiving stations.
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Both Adak and Atka Islands are
within the Aleutian Islands Unit of the
Alaska Maritime National Wildlife
Refuge. However, certain lands on Atka
have been selected and conveyed to the
Atxam Native Corporation under the
Alaska Native Claims Settlement Act of
1971. The northern half of Adak Island
{including Mt. Reed), though still within
the Refuge, is a U.S. Naval Reservation
within which the Navy has development
rights that can be exercised if
compatible with Refuge resources.
Immediate measures to protect 2.
aleuticum may entail coordination with
the Refuge and Navy to restrict access
to the Mt, Reed site, additional surveys
to define current range, and fencing to
exclude introduced ungulates if new
populations are found in terrain
accessible to these animals. Future
recovery activities may include
population biology investigations in
support of in vitro cultivation to ensure
survival and to allow for reintroduction
into secure habitat.

This rule brings sections 5 and 6 of the
Endangered Species Act into effect with
respect to the Aleutian shield-fern.
Section 5 authorizes the acquisition of
lands for the purpose of conserving
endangered and threatened species.
Pursuant to section 6, the Fish and
Wildlife Service would be able to grant
funds (should they become available) to
the State of Alaska for management
actions aiding the protection and
recovery of the fern.

Listing the Aleutian shield-fern as
endangered allows for development of a
recovery plan for this plant. Such a plan
will draw together the State, Federal,
and local agencies having responsibility
for conservation of this species. The
recovery plan will outline an
administrative framework, sanctioned
by the Act, for agencies to coordinate
activities and cooperate in their
conservation efforts. The recovery plan
will describe recovery priorities and
estimate the cost of various tasks
necessary to accomplish them. It will
recommend appropriate functions to
each agency and a time within which to
complete them.

The Act and its implementing
regulations found at 50 CFR 17.61, 17.62
and 17.63 set forth a series of general

of the Act, implemented-by 50 CFR
17.61, would apply. These prohibitions,
in part, make it illegal for any person
subject to the jurisdiction of the United
States to import or export an
endangered plant, transport it in
interstate or foreign commerce in the
course of a commercial activity, sell or
offer it for sale in interstate or foreign
commerce, or remove it from areas
under Federal jurisdiction and reduce it
to possession. Certain exceptions can
apply to agents of the Service and State
conservation agencies. The Act and 50
CFR 17.62 and 17.63 also provide for the
issuance of permits to carry out
otherwise prohibited activities involving
endangered species under certain
circumstances. It is anticipated that few
trade permits will even be sought or
issued since the species is quite small in
size and is not common in cultivation or
in the wild. Requests for copies of the
regulations on plants and inquires
regarding them may be addressed to the
Ottfice of Management Authority, U.S.
Fish and Wildlife Service, P.O. Box
27329, Washington, DC 20038-7329 (202/
343-4955).

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment, as defined by the National
Environmental Policy Act of 1969, need
not be prepared in connection with
regulations adopted pursuant to section
4(a) of the Endangered Species Act of
1973, as amended. A notice outlining the
Service's reasons for this determination
was published in the Federal Register on
October 25, 1983 (48 FR 49244).
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List of Subjects in 50 CFR Part 17

Endangered and threatened wildlife,
Fish, Marine mammals, Plants
{agriculture).

Regulation Promulgation

PART 17—[AMENDED]

Accordingly, Part 17, Subchapter B of
Chapter 1, Title 50 of the Code of Federal
Regulations, is amended as set forth
below:

1. The authority citation for Part 17
continues to read as follows:

Authority: Pub. L. 93-205, 87 Stat. 884; Pub.
L. 94-359, 90 Stat. 911 Pub. L. 95-632, 92 Stat.
3751; Pub. L. 96-159, 93 Stat. 1225; Pub. L. 97-
304, 96 Stat. 1411 (16 U.S,C. 1531 ef segq.); Pub.
L. 99-625, 100 Stat. 3500 (1986), unless
otherwise noted.

2. Amend § 17.12(h) by adding the
following, in alphabetical order under
Polypodiaceae, to the List of Endangered
and Threatened Plants:

~ §17.12 Endangered and threatened

trade prohibitions and exceptions that notes on the flora of the Commander ?Iants. .
. * * n

apply to all endangered plant species. Islands. 2nd edition, Weinham, Germany. )
All trade prohibitions of section 9(a)(2) 376 pp. (h)***

Species

Historic range Status ‘,’:Q(’gg Critical habitat Special rules
Scientific name Common name

* * * * * * *

Polypodiaceae-Fern family: .
POlySUCHUM BIUICUITY ......cuueueeericsecroenncrsanans Aleutian shield-fern ..........cccvcerennes U.S.A. (AK) E 305 NA..renin NA.
* * * * * * *
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Dated: ]aﬁuary 12, 1988.
Susan Recce, :

Acting Assistant Secretary for Fish end'
Wildlife and Porks.

[FR Doc. 88-3322 Filed 2-16-88; 8:45 am}
BILLING CODE 4310-55-M

DEPARTMENT OF COMNMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 652

[Docket No. 70617-7239]
Atlantic Surf Clam and Ocean Quahog
Fisheries

AGENCY: National Marine Fisheries
Service (NMFS}, NOAA, Commerce.
ACTION: Final rule.

SUMMARY: NOAA issues a final rule
amending the regulations implementing
the Fishery Management Plan for the
Atlantic Surf Clam and Ocean Quahog
Fisheries (FMP} so that they are
consistent with Amendment 5 to the
FMP. Amendment 5 created a range
within which the allowable minimum
_surf clam size could vary. This rule
allows NOAA to reopen areas, which
were closed because of the
predominance of small surf clams, when
" the dominant size of the surf clams is at
least the prevailing minimum size, rather
than the 5% inches established by an
earlier amendment to the FMP.
EFFECTIVE DATE: March 14, 1988.
FOR FURTHER INFORMATION CONTACT:
Peter D. Colosi (Surf Clam Coordinator),
617-281-3600.
SUPPLEMENTARY INFORMATION: One
provision of the regulations

implementing the FMP is amended by
this rule.

The reasons for this action were
published in the proposed rule (52 FR
25042, July 2, 1987) and are not repeated

here. Public comments were invited until”

August 3, 1987. No public comments
were received. After this rule becomes
effective, the surf clam size criterion
which must be met before an area can
be reopened will relate to the prevailing
minimum surf clam size and not 5%
inches. , :

Classification
The Assistant Administrator for

. Fisheries, NOAA, has determined that

this rule is consistent with the
Magnuson Fishery Conservation and
Management Act and other applicable
laws.

The Assistant Administrator finds ne
potential negative impact on the surf
clam resource as a result of this change.
An environmental assessment was
prepared which explains the projected
effects of the rule and finds that this
action is non-significant under the
National Environmental Policy Act.

The General Counsel of the
Department of Commerce certified to
the Small Business Administraton that
this rule will not have a significant
economic impact on a substantial
number of small entities. As a result, a
regulatory flexibility analysis was not
prepared.

The Assistant Administrator has
determined that this rule does not
directly affect the coastal zone of any
State with an approved coastal zone -
management program.

The Administrator of NOAA has
determined that this rule is not a

“major” rule under Executive Order
12291. :

This final rule does not contain
poticies with federalism implications
sufficient to warrant preparation of &
federalism assessment under Executive
Order 12612

This rule does not contain a collectiorn
of information requirement subject to
the Paperwork Reduction Act.

List of Subjects in 50 CFR Part 652

Fisheries, Reporting and
recordkeeping requirements.

Dated: February 11, 1988.
James E. Douglas, Jr.,
Deputy Assistant Administrator for Fishertes,
National Marine Fisheries Service.

For the reasons set forth in the
preamble, 50 CFR Part 652 is amended
as follows:

PART 652—[AMENDED?

1. The authority citation for Part 652
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2. In § 652.23, paragraph (b)(2)(i) is
revised to read as fqllowsi

§652.23 Closed areas.

* w * * *

(b] » kK

(2) * * *

(i) The average length of the dominant
{in-terms of weight) size class in the
area to be reopened is equal to or
greater than the prevailing minimum surf
clam size established in accordance
with § 652.25 of the regulations; or
|[FR Doe. 88-3321 Filed 2-11-88; 2:38 pm}
BILLING CODE 3510-22-M
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Proposed Rules

Federal Register
Vol. §3, No. 31

Wednesday, February 17, 1988

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 950

Solicitation of Federal Civilian and
Uniformed Services Personnel for
Contributions to Private Voluntary
Organizations

AGENCY: Office of Personnel
Management.

ACTION: Proposed rule with request for
comments.

SUMMARY: The Office of Personnel
Management (OPM) is issuing proposed
regulations governing solicitation of
Federal civilian and uniformed services
personnel for contributions to private
voluntary organizations under the
authority of Executive Order 12353
(March 23, 1982), Charitable Fund-
Raising, 47 FR 12785 {March 23, 1982},
Executive Order 12404 (February 10,
1983}, Charitable Fund-Raising, 48 FR
6685 (February 15, 1983). These
regulations are intended to be consistent
with the restrictions placed on OPM by
section 618 of the Treasury, Postal
Service, and General Government
Appropriations Act for 1988. These
regulations provide a system for
administering the annual charitable
solicitation campaign conducted by -
Federal personnel in their Government
workplaces and set forth ground rules
under which charitable organizations
may receive contributions from Federal
personnel through the Combined Federal
Campaign.

OATE: Comments on this notice must be
received by OPM no later than March
18, 1988.

ADDRESS: Comments should be
submitted to: Jeremiah J. Barrett, CFC
Coordinator, Office of Personnel
Management, Room 7354, 1900 E Street
NW, Washington, DC 20414.

FOR FURTHER INFORMATION CONTACT:
Jeremiah J. Barrett, CFC Coordinator,
202-632-5564.

SUPPLEMENTARY INFORMATION: On
December 21, 1987, the United States

Congress passed the Treasury, Postal
Service, and General Government
Appropriations Act for FY 1988, Pub. L.
100-202. Section 618 of Pub. L. 100-202
included permanent legislation on the
Combined Federal Campaign (CFC).
These regulations are proposed to
comply with the provisions of the law.

E.O. 12291, Federal Regulation

After a careful review of the proposed
rulemaking, including the analysis set
forth below, for purposes of the
Regulatory Flexibility Act, OPM has
determined that this is not a major rule
for purposes of Executive Order No.
12291, Federal Regulations, because it
will not result in:

(1) An annual effect on the economy
of $100 million or more;

(2) A major increase in the costs or
prices for consumers, individual
industries; Federal, state, or local
government agencies, or geographic
regions; or

(3) Significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability of
United States-based enterprises to
compete with foreign-based enterprises
in domestic or export markets.

Regulatory Flexibility Act

(1) Reasons Why Action by Agency Is
Being Considered

OPM proposes these new rules

"because President Reagan's Executive

Order No. 12404 and Pub. L. 100-202
require OPM to promulgate rules for
charitable solicitation in the Federal
workplace. '

(2) Objectives and Legal Basis for Rule

These regulations are issued under
Executive Orders No. 12353 and 12404,

.and Pub. L. 100-202. The objective of

these regulations is to provide a system
for administering the annual charitable
solicitation drive among Federal civilian
and military employees in the CFC, and
to set forth ground rules under which
charitable organizations receive Federal
employee donations through the CFC.

(3) Number of Small Entities Covered
Under the Rule

The rule would apply t;) all human
health and welfare agencies that apply
to participate in the CFC.

(4) Reporting, Recordkeeping and Other
Compliance Requirements of the Rule

The new rules continue, for the most
part, the reporting, recordkeeping, and
other requirements that have been a
part of the campaign operations since
the 1984 CFC. The paperwork burden is
kept to the minimum necessary to be
consistent with the governing Executive
orders and the statute.

Paperwork Reduction Act of 1980

Sections 950.105, 950.202, 950.203,
950.204, 950.302, 950.303, 950.601, and
950.901 contain information collection .
requirements. As required by section
3504(h) of the Paperwork Reduction Act
of 1980, the Office of Personnel
Management will submit a copy of these
proposed regulations to the Office of
Management and Budget (OMB] for its
review. .

Organizations and individuals
desiring to submit comments on the
information collection requirements
should direct them to the Office of
Information and Regulatory Affairs,
OMB, Room 3002, New Executive Office
Building, Washington, DC 20503;
Attention: Joseph F. Lackey.

The rules assure the free choice of the
employee to contribute or not to
contribute to those agencies found
eligible to participate in the CFC. The
Government has no obligation to
subsidize these voluntary agencies or
those found ineligible to participate in
the CFC. So every effort must be made
by the responsible Federal officials to
reduce the cost to the Government of the
operation of the CFC and to shift the
cost of CFC operations to the
beneficiaries of the Federal donors.

These regulations in no way inhibit
solicitation by any organization that
may wish to conduct a fund-raising
drive other than in the Federal
workplace. Thus, there is no regulatory
burden placed upon ineligible agencies.
The regulatory burden imposed on
participating agencies is minimal.

(5) Relevant Federal Rules Duplicating,
Overlapping or Conflicting With the
Rule

There are no duplicating, overlapping
or conflicting Federal rules that apply to
the CFC.

The campaign arrangements used
from 1984 through 1987 were
fundamentally unsound and raised
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administrative costs excessively. They
proved to be unduly controversial and
disruptive of the Federal workplace.
OPM has taken as much advantage as it
can within the limitations imposed on it
by the statute, to improve the operation
of the CFC. There have been no
substantial changes in compliance or
reporting requirements.

(7) Clarification, Consolidation and
Simplification of Compliance and
Reporting Requirements

As was noted above there are no
substantial changes to compliance and
reporting requirements.

(8) Use of Other Standards

Appropriate alternative standards are
not available that would impose less
burdensome regulations, unless the CFC
was abolished.

(9) Exemption of Small Entities From
Coverage

Exemptions from coverage for small
entities is not practical because many of
the eligible voluntary agencies are small
entities, and exceptions for those groups
would frustrate the major purposes of
Executive Order No 12404 and Pub. L.
100-202: to limit participation to
voluntary agencies delivering service
and benefits to human beings and to
require that eligible organizations meet
reasonable standards of financial
integrity and public accountability. As a
result of the above Regulatory
Flexibility Analysis, I have determined
that the rule will not have any
significant detrimental economic impact
on a substantial number of small
entities.

List of Subjects in' 5 CFR Part 950

Charitable contributions, Government
employees, Nonprofit organizations.

U.S. Office of Personnel Management
Constance Horner,
Director.

Accordingly, OPM proposes to revise
5 CFC Part 950 to read as follows:

PART 950—SOLICITATION OF
FEDERAL CIVILIAN AND UNIFORMED
SERVICE PERSONNEL FOR
CONTRIBUTIONS TO PRIVATE
VOLUNTARY ORGANIZATION

Subpart A—General Provisions

Sec.

950.101 Definitions.

950.102 Scope of the Combined Federal
Campaign.

950.103 Structure of the Combined Federal
Campaign.

950.104 Local Federal Coordinating
Committee.

Sec.

950.105 Principal combined fund
organization.

950.106 PCFO fee.

950.107 Lack of & qualified PCFO.

950.108 Preventing coercive activity.

950.109 Avoidance of conflict of interest.

950.110 Prohibited discrimination.

Subpart B—Eligibility Provisions

950.201 National eligibility.

950.202 National eligibility requirements.
950.203 Local eligibility.

950.204 Appeals.

Subpart C—Federations

950.301 National Federations.

950.302 Responsibilities of National
Federations.

950.303 Local Federations.

Subpart D—Campaign Materials
950.401 Campaign brochure.
950.402 Pledge card.

950.403 Penalties.

Subpart E—Distribution of Undesignated
Funds

950.501
950.502
950.503
950.504

Subpart F—Miscellaneous Provisions

Applicability.
Fall 1988 and 1989.

" Fall 1990 and thereafter.
Review by the Director.

. 950.601 Release of contributor names.

950.602 Solicitation methods.

Subpart G—DoD Overseas Campaign
950.701 DoD QOverseas Campaign. -

Subpart H—CFC Timetable
950.801 Campaign Schedule.

Subpart I—Payroll Witholding

950.901 Payroll Allotment. ‘
Authority: E.O. 12353 (March 23, 1982), 47

FR 12785 (March 25, 1982), 3 CFR 1982 Comp.,

p. 139, E.O. 12404 (February 10, 1982), 48 FR

6685 (February 15, 1983), and Pub. L. 100-202.

Subpart A—General Provisions

§950.101 Definitions.

“Business Days"” means calender days
exclusive of Saturdays, Sundays, and
Federal holidays.

“Combined Federal Campaign’ or
*Campaign” or “CFC"” means the
charitable fund-raising program
established and administered by the
Director of the Office of Personnel
Management (OPM]) pursuant to
Executive Order No. 12353, as amended
by Executive Order No. 12404, and all
subsidiary units of such program.

“Designated Funds" means those
contributions which the contributor has
designated to a specific voluntary
agencies.

"Direcior” means the Director of the
Office of Personnel Management.-

“Domestic Area” means the several

. United States, the District of Columbia,

the Commonwealth of Puerto Rico, the

United States Virgin Islands, Guam, and
American Samoa.

“Employee” means any person
employed by the Government of the
United States or any branch, unit, or
mstrumentahty thereof, mcludmg
persons in the civil service, uniformed
service, foreign service, and the postal
service.

“Federation” or “Federated Group
means a group of voluntary charitable
human health and welfare agencies
organized for purposes of supplying

_common fund-raising, administrative,

and management services to its
constituent members.

“International Agency” means a
voluntary agency that provides services
either exclusively or in a substantial

- preponderance in the overseas area or

on behalf of non-U.S. citizens in the
overseas area.

Local Federal Coordinating
Committee” or “LFCC” means the group
of Federal officials designated by the
Director to conduct the CFC in a
particular community.

“Qverseas Area” means the
Department of Defense (DoD) Overseas
Campaign which include all areas other
than those mcluded in the domestic
area. |

“Principal Combmed Fund-
Organization” or “PCFO"” means the
federated group or groups or the
voluntary agency or agencies selected
by the LFCC to administer the local
campaign under the direction and
control of the LFCC and the Director.

“Undesignated Funds" means those
contributions which the contributor has
not designated to a specific voluntary
agency or federated group.

“Voluntary Agency” means a private,
non-profit, philanthropic, human health
and welfare organization.

§950.102 Scope of the Combined Federal
Campaign.

(a) The CFC is the only authorized
charitable fund-raising drive in the
Federal workplace. A campaign may be
conducted in every Federal agency in
the campaign community in accordance
with these regulations. No other fund-
raising drive may be conducted in the
Federal workplace without the express
written permission of the Director, and
no departure from these rules is
permitted without the express written
permission of the Director.

(b} The Director establishes and
maintains the official list of local CFCs
and each CFC's geographic coverage.
CFCs are normally conducted in those
locations which include a Federal
employee population of at least 300 or
more employees.
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{c) Realignment of the geographical
boundaries of local campaigns may be
done only upon the express written
permission of the Director.

{d) Payroll allotments to voluntary
agencies are only authorized at those
locations that are included in an
established CFC as defined by the
Director.

(e) The solicitation of employees will
occur for a six-week period between
September 1 and November 15, as
established by the LFCC. The six-week
period may be extended by the LFCC as
local conditions require but, in no event
may it be extended beyond November
15. .

§ 950.103 Structure of the Combined
Federal Campaign.

(a) The Director exercises general
supervision over all operations of the
CFC, and takes all steps that may be
necessary and proper to ensure the
achievement of the campaign objectives.
The decisions and rulings of the Director
for administrative purposes are final.

(b} The Director establishes a LFCC to
govern the conduct of the local CFC. The
LFCC will, whenever possible, be
comprised of members of local Federal
inter-agency organizations, or, in the
absence of such organizations, will
include all the local Federal agency
heads or their representatives. It will
also include, wherever possible,
representatives of employee unions and
other employee groups.

(c) The head of the local Federal
installation having the largest number of
employees is responsible for organizing
the LFCC and assuring that it carries out
its responsibilities in accordance with
these regulations. The LFCC
chairmanship will narmally rotate
among its members.

§950.104 Local Federal Coordinating
Committee.

(a} The LFCC is responsible for
organizing the local CFC, deciding on
the eligibility of local voluntary
organizations, supervising the activities
of the PCFO, and acting upon any
problems relating to a voluntary
agency's noncompliance with the
policies and procedures of the CFC.

{b) The LFCC shall, by majority vote,
select a PCFO to administer the
campaign and to serve as fiscal agent.
The Director may review this selection
and, at any time, substitute a different
PCFO. The Director’s decision on the
PCFO is final for administrative
purposes.

(c) The responsibilities of the LFCC
include, but are not limited, to the
following:

(1) Selecting the PCFO on the basis of
presentations made to the local
committee by applicant organizations.
The LFCC shall consider the. efficiency
and effectiveness of the campaign as the
primary factors in selecting a PCFO.

(2) Ensuring that the PCFO selected or
retained does not use the services of
consulting firms, advertising firms or
similar business organizations to
perform the policy-making or decision-
making functions in the CFC. A PCFO
may, however, contract with entities or
individuals such as banks, accountants,
lawyers, and other vendors of goods
and/or services to assist in
accomplishing its tasks. .

(3) Ensuring that, within the limits of
the policies and procedures established
by the Director nationally, local
campaign arrangements are facilitated.

(4) Naming a campaign chairman.

(5) Ensuring that no employee is
coerced in any way to participate in the
campaign.

(6) Bringing allegations of coercion to
the attention of the Director and the
employee’s agency.

(7) Monitoring the work of the PCFO,
and inspecting closely the annual audit
required of the PCFO.

'(8) Encouraging local Federal agencies
to detail, on administrative leave,
loaned executives to assist in the
campaign; encouraging the
establishment of a thorough network of
employee keyworkers and volunteers;
and cooperating on interagency briefing
sessions and kick-off meetings.

(9) Ensuring that every employee is
given the opportunity to participate in_
the CFC, and that employee
designations are honored.

(1) Encouraging specific designations
to voluntary agencies.

. (11) Dividing undesignated
contributions in accordance with the
formula established by law and
repeated in these regulations.

(12) Calling any significant questions
concerning the campaign to the attention
of the Director, and abiding by the
Director’'s decisions on these questions.

(13) Determining the eligibility of local
organizations that apply to participate in
the local campaign.

(14) Ensuring that the list of charities
found by the Director to be nationally
eligible to participate in all local
campaigns is faithfully reproduced in
the local brochure.

(15) Ensuring that the local brochure
and pledge card are produced in
accordance with these regulations.

(16) Developing understanding of
campaign policies procedures and
voluntary agency programs among
Federal employees by serving as the
central point of information.

§ 950.105 Principal Combined Fund
Organization.

(a) Only federations or voluntary
agencies may serve as the PCFO.

{b) Any organization that wishes to
apply to be the PCFO must submit to the
LFCC on or before March 1 of each year:

(1} A written campaign plan which
shall be in sufficient detail to allow the
LFCC to determine if the applicant could
administer an efficient and effective
CFC, and shall include a CFC budget
that details all costs estimated to be
required to operate the CFC. The costs
in the budget shall be based on
estimated actual expenses, not on the
percentage of the funds raised in the
local campaign, and

(2) A written application to the LFCC
which will include a pledge signed by
the organization’s local director or
equivalent pledging to administer the

" CFC fairly and equitably, to conduct the

organization’s non-CFC operations
separately from the campaign
operations, and to be subject to the -
decisions and supervision of the LFCC.

(c) The specific responsibilities of the
PCFO include but are not limited to:

(1) Ensuring that no employee is in
any way coerced with regard to
participation in the campaign.

(2) Training employee keyworkers and
volunteers in the methods of non-
coercive solicitation.

(3) Honoring employee designations.

(4) Ensuring that no employee is in
any way questioned as to his or her
designation or its amount, other than for
arithmetical inconsistencies.

(5) Preparing pledge cards and
brochures that comply with these
regulations.

(6) Honoring the request of employees
who indicate in the box on the pledge
card that their names not be released to
the agency(ies) that they designate.
PCFOs will include specific guidance to
keyworkers during their training to
inform employees that failure to check
this box will result in the employee’s
name being forwarded to the voluntary
agency(ies) at the request of that
agency(ies).

(7} Submitting an extensive and
thorough audit of its operations,
conducted by an independent certified
public accountant in accordance with
generally accepted auditing standards,
to the local Federal Coordinating
Committee within four months of the
end of the calendar year during which
contributions pledged are collected.

(8) Absorbing the cost of any
reprinting, embezzlement, loss of funds,
or cost overrun connected with the
campaign as a result of its actioft or
inaction.

'
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(9) Designing and implementing CFC
awards programs which are accessible
to all employees and which reflect at the
same time the government's
commitment to non-coercion in that the
awards are not ostentatious or of more
than nominal value, and the
Government's appreciation and
commitment to the CFC. Awards to
Federal employees or Federal agencies
by individual voluntary agencies or
federations for CFC accomplishments is
prohibited. .

{10) Communicating to all applicants
the eligibility decisions of the LFCC.

(11) Responding in a timely and
appropriate manner to all inquiries from
participating organizations.

(12) Producing any documents or
information requested by the LFCC and/
or the Director within 10 business days
of the receipt of the request.

(13) Consulting with federated groups
on the operation of the local campaign
and providing them timely access to all
reports, budgets, audits, and other
records. :

(d) The failure of the PCFO to perform
any of these responsibilities listed in
paragraph (c) of this section may be
grounds for removal and disqualification
by the Director to serve as PCFO for one
year. The Director shall give the PCFO
an opportunity to respond to any
allegations of failure to perform its
responsibilities. The PCFO must submit
its response to the Director within 10
business days. The Director will issue a
written determination based on a review
of all of the information submitted.

§950.106 PCFO Fee.

(a) The PCFO shall recover from the
gross receipts of the campaign a fee,
approved by the LFCC, reflecting the
actual costs of administering the local
campaign. In no event shall the fee
exceed by more than 10 percent the

estimated budget submitted pursuant to

section 950.105 of this part.

(b) The fee will be shared
proportionately by all the recipient
organizations reflecting their percentage
share of gross campaign receipts.

§ 950.107 Lack of Qualified PCFO.

(a) In the absence of a PCFO, there is
no authority for an LFCC to assume the
duties and responsibilities of the PCFQ.
In the event that there is no qualified
PCFO, the LFCC Chairman will inform
the Director. The Director will make
reasonable efforts to identify an eligible
organization to function as the PCFQ in
the specific campaign, but failure to
appoint a PCFO will require that the
local CFC be cancelled under these -
circumstances, No workplace
solicitation of any Federal employee in

the campaign area is authorized and
payroll allotmerits cannot be accepted
and honored during the duration of the
cancellation,

§950.108 Preventing Coercive Activity.

True voluntary giving is basic to
Federal fund-raising activities. Actions
that do not allow free choices or even
create the appearance that employees
do not have a free choice to give or not
to give, or to publicize their gifts or to
keep them confidential, are contrary to
Federal fund-raising policy. The
following activities are contrary to the
intend of Federal fund-raising policy
and, in the interest of preventing
coercive activities in Federal fund-
raising, are not permitted in the
campaigns:

(a) Solicitation of employees by their
supervisor or by any individual in their
supervisory chain of command.

(b) Supervisory inquiries about
whether the employee chose to
participate or not to participate or the
amount of an employee’s donation.
Supervisors may only be given summary
information about the major units that
they supervise.

(c) Setting of 100 percent participation
goals.

(d) Establishing personal dollar goals
and quotas.

(e) Developing and using lists of non-
contributors. :

(f) Providing and using contributor
lists for purposes other than the routine
collection and fowarding of
contributions and allotments, and as
allowed under section 950.601 of this
part. '

(8) Using as a factor in a supervisor’s
performance appraisal the results of the
solicitation in the supervisor’s unit or
organization.

§950.109 Avoidance of conflict of
interest.

Any Federal employee who serves on
the LFCC, on the eligibility committee, -
or as a Federal agency fund-raising
program coordinator, must not
participate in any decision situations
where, because of membership on the
board or other similar affiliation with a

~ voluntary agency, there could be or

appear to be a conflict of interest.

§950.110 Prohlbited discrimination.
Discrimination for or against any
individual or group on account of race,
color, religion, sex, national origin, age,
handicap, or political affiliation is
prohibited in all aspects of the
management and the execution of the

CFC. Nothing herein denies eligibility to

any voluntary agency, which is .

- otherwise eligible under this part to

participate in the CFC, merely becase

. such voluntary agency is organized by,

on behalf of, or to serve persons of a .
particular race, color, religion, sex,
national origin, age, or handicap.

Subpart B—Eligibility Provisions -

§950.201 National eligibility.

(a) In'accordance with the timetable
issued by the Director and pursuant to
procedures established by the Director,
the Director shall annually make
eligibility determinations for
organizations which desire to be listed

. in all local CFCs.

(b) The Director shall provide to all
local campaigns the list of agencies that -
have been judged eligible to participate
on a national basis. The list will be
provided no later than April 30 of each -
year. The list shall be faithfully
reproduced in all local brochures in
accordance with these regulations.

§950.202 National eligibility requirements.

(a) To qualify for inclusion on the list
of organizations judged eligible to
participate on a national basis, an
organization must submit annually to
the Director:

- (1) Documentary evidence that is
classified as tax-exempt under 26 U.S.C.
501(c)(3) and is eligible to receive tax-
deductible contributions under 26 U.S.C.
section 170. ’

(2) Documentary evidence that it
accounts for its funds in accordance
with generally accepted accounting
principles and was audited in
accordance with generally accepted
auditing standards by an independent
certified public accountant in the year
immediately preceding any year in
which it applies for admission to, or
certifies its eligibility to receive
donations from, the CFC. Any
organization applying for national
eligibility must submit a copy of its audit
report. Agencies with affiliates must
provide combined or acceptably
compiled financial statements prepared

_in accordance with generally accepted

accounting principles.

(3) A separate statement
demonstrating that the organization’s
expenses connected with lobbying and
all attempts to influence voting or
legislation at the local, State, or Federal
level would classify it as a tax-exempt
agency under 26 U.S.C. 501(h).

(4) A list demonstrating that it is
directed by an active and responsible
governing body whose members have no
material conflict of interest and, except
for a paid staff head, serve without
compensation. This list shall include the
telephone numbers and addresses, as
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well as a statement of the directors
participation in the conduct of the
organization’s affairs.

{5) A statement demonstrating that, if
its fund-raising and administrative
expenses are in excess of 25 percent of
total support and revenue, its actual
expense for those purposes are
reasonable under all the circumstances
in its case. For those agencies whose
expenses are not in excess of the 25
percent limit, a statement affirming that
their fund-raising and administrative
costs are not in excess shall be supplied.

(i) Fund-raising costs shall include all
expenses of mail that includes requests
for financial support; all expenses
associated with membership drives; all
expenses associated with newspapers,
magazines, radio, television, or other
advertising.

(ii) Administrative expenses include
all salaraies, all overhead expenses and
all expenses associated with the
conduct of the organization’s internal
affairs.

(6) A statement affirming that the
organization’s fund-raising practices
protect against unauthorized use of its
contributor lists, permit no payment of
commissions, kickbacks, finders fees,
percentages, bonuses, or overrides in
connection with fund-raising, and permit

no general telephone solicitations to the .

public.

(7} A statement affirming that its
publicity and promotional activities are
based upon its actual program and
operations, are truthful and non-
deceptive, include all material facts, and
make no exaggerated or misleading
claims.

(8) A statement affirming that the -
organization is a health and welfare
organization that delivers substantive
benefits to people. The statement shall
detail those benefits.

(9) A statement affirming that the
organization has delivered substantive
benefits in at least 15 different states or
a number of foreign countries or a
number of areas in a single foreign
country over the prior three years. A
detailed description of the kind of
benefits and the location of the _
beneficiaries shall also be included.

(10) A statement affirming that the
funds contributed by Federal personnel
are effectively used for the announced
purpose of the voluntary agency.

(11) A statement spemfymg under
which govemmental entity the voluntary
agency is organized.

(12) A statement affirming that, with
the exception of a voluntary agency
whose revenues are affected by unusual
or emergency situations, as determined
by the Director, it has received at least
50 percent of its total support and

revenue from sources other than the
Federal government and at least 20
percent of its total support and revenue
from voluntary contributions from the
general public.

(13) A statement affirming that it
prepares an annual report that is made
available to the general public that
includes a full description of the
voluntary agency's activities and
supporting services in relation to its
expenses and identifies its directors and
chief administrative personnel.

(14) A statement in 25 words or less
describing the program of the voluntary
agency and a list of the titles and total -
compensation of the agency’s three most
highly compensated employees. This
information will be used in the
information brochure.

(b) The Director shall review these
applications for accuracy and for
compliance with the eligibility
requirements. Failure to supply any of
this information may be judged a failure
to comply with the requirements for
national eligibility, and the voluntary
organization may be ruled ineligible for
inclusion on the national list.

(c) The Director may request such
additional information as the Director
deems necessary to complete the
eligibility reviews. An organization that
fails to comply with such requests
within 10 business days may be judged
ineligible.

(d) The Director may waive any of
these eligibility requirements upon a
showing of extenuating circumstances.

§950.203 Local eligibllity.

(a) The LFCC shall establish an
annual eligibility process for
organizations that apply to be listed in
the local brochure and which have not
:J,een listed on the national eligibility
ist.

(b) The requirements established by
the LFCC shall include all substantive
reqmrements of the national eligibility
process in § 950.202 of this part, with the
following exceptions:

(1) Voluntary agencies have delivered
benefits in 15 states over the prior three
years,

(2) Organizatlons whose annual
budget is less than $25,000 may submit
IRS Form 990 in lieu of an audit report,

(3) The applicant voluntary agency
must have a substantial presence in the
geographical area covered by the local
campaign or a substantial presence in
the geographical area covered by a
contiguous local campaign. “Substantial
presence” is defined as a staffed facility
available to its clientele or members of.
the public seeking the voluntary
agency's services or benefits that it

provides, and which is open at least 20
hours a week.

(c) The LFCA shall announce its
eligibility decisions at an eligibility
meeting and will communicate all
eligibility decisions in writing to the
applicant agencies within 10 business
days of the decision. Applicants denied
eligibility may appeal in accordance
with § 950.204 of this part.

(d) No LFCA may print the local
eligibility list while there are appeals
from their campaign pending with the
Director.

(e) No LFCC shall grant eligibility to
an organization the name of which is
substantially similar to the name of an
organization which has been granted
national eligibility.

§ 950.204 Appeals. -

(a) National eligibility. Applicants
denied national eligibility listing may
petition the Director in writing to
reconsider the denial. Such a petition for
reconsideration may be dismissed as
untimely unless it is received by the
Director by the close of business 15
business days from the Director's initial
decision. This petition shall be limited to
those facts justifying reversal of the
original decision.

(b) Local eligibility. (1) Because local
applicants will have the opportunity to
attend the local eligibility meeting at
which time all eligibility decisions will
be announced, the schedule for
appealing adverse decisions is
shortened. This shortened schedule does
not excuse the LFCC from informing
both successful and unsuccessful
applicants in writing of the result of the
LFCC’s deliberations.

(2) Applicants denied local eligibility
listing must first appeal to the LFCC in
writing to reconsider its denial. Such an
appeal must be received by the LFCC
within the five business days
immediately following the eligibility
meeting. This appeal shall be limited to
those facts justifying reversal of the
original decision. The LFCC must
consider all timely appeals within the
next two business days after the
expiration of the deadline for receipt of
timely appeals.

(3) An applicant which is unsuccessful
in its appeal to the LFCC may appeal to
the Director. All appeals must be in
writing. The appeal to the Director must
be received by the Director within 10
business days of the LFCC's denial. The
Director's decision is final for
administrative purposes.
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Subpart C—Federations

§ 950.301 National Federations.

{a) Organizations with national
federation status for purposes of
participation in the Combined Federal
Campaign are:

(1} The United Way of America
(UWA]},

(2) The International Service Agencies
(ISA),

(3) The International Service
Agencies-Overseas (ISAO),

(4) The National Voluntary Health
Agencies (NVHA),

(5} The National Service Agencies
(NSA), and

(6) The American Red Cross (ARC),

(b} The Director may establish
additional nationa!l federations that
conform to the statutory requirements in
section 618 of Pub. L. 100-202. The
Director may decertify a federation for
up to one year if it is determined on the
record that the federated group has not
compiled with regulatory requirements.
This determination shall be the final
administrative review.

(c) By applying for inclusion in the
CFC, federations consent to allow the
Director or the Director's designated
representative complete access to it and
its members' books and records and to
respond to requests for information by
the Director or the Director’s designee.

§950.302 Responsibilities of Nationat
Federations. :

(a) National federations must ensure
that their member organizations comply
with all eligibility requirements included
in these regulations, and must identify to
OPM which organizations fail to meet
such requirements.

{b) National federations, with the
written approval of the Director, may
elect to certify the eligibility of their
member agencies at the national and
local levels in accordance with Subpart

(1) LFCCs must accept the
certifications of national federations,
but may ask the Director to review any
such certification.

(2) The Director may elect to review,
accept or reject the certifications of the
eligibility of the members of the national
federations.

" (c) A single instance of false
certification at either the local or
national level may constitute grounds
for decertification of a national
federation. The Director may elect to
decertify a federation for up to one
campaign year, subject to the
requirement that the appellant be
offered the opportunity to have a
hearing on the record on the proposed
decertification.

(d) The failure of a national federation
to respond in a timely fashion to a
request for information or cooperation in

. an investigation by the Director may be
grounds for decertification.

{e) National federations shall file with
the Director by December 1 of each year
an audit of the federation’s operations
completed by an independent certified
public accountant.

§950.303 Local federations.

{a) LFCCs may grant, in accordance
with these regulations, local federation
status to groups of 15 or more voluntary
agencies.

(b]) An applicant for local federation
status must certify and be able to
demonstrate:

(1) that all member organizations &are
qualified for inclusion on the local
eligibility list.

(2) That it possesses the necessary
financial and organizational maturity to
operate as a federation. ’

(3) That its fund-raising and
administrative 'expenses meet the
requirements for national federations.

(4} That it does not employ the
services in its CFC operations of private
consultants, consulting firms,
advertising agencies or similar business
organizations to perform the policy-
making or decision-making functions in
the CFC. It may, however, contract with
entities or individuals such as banks,
.accountants, lawyers, and other vendors
of goods and/or services to assist in
accomplishing its tasks.

{c) The Director may decertify any
local federation at any time when such
decertification is, in the Director’'s
judgment, consistent with the best
interests of the campaign.

(d) Local federations, once properly
established, may certify their member
voluntary agencies as eligible to be
included on a local list. The LFCC may
require any member agency of a local
federation to supply independent
evidence of its eligibility.

Subpart D—Campaign Materials

§ 950.401 Campaign brochure.

(a) The local brochure shall, under the
heading of “National Agencies”,
faithfully reproduce the list,
descriptions, and code numbers of the
nationally eligible voluntary agencies
supplied by thesDirector.

(b) The local brochure shall list, under
the heading of “Local Agencies”, by
federation heading, or under the heading
“Unaffiliated Organizations” all
organizations judged eligible by the

LFCC. Each listing shall be followed by
a description of the organization, not to

exceed 25 words, as well as the titles

and total compensation. of the voluntary
agency's and federation’s three most
highly compensated employees.

(c) All listings of voluntary agencies
within a federation shall be in
alphabetical order beginning with a
letter selected at random by the LFCC.

(d) The position of the federations in
the local list, and the position of the
national federations, local federations,
and the unaffiliated agencies in the local
list shall be determined at random by
the LFCC.

(e) Omission of an eligible voluntary

agency requires that all brochures be
reprinted and redistributed. The LFCC

-may direct that the cost of such

reprinting and redistribution shall be
borne by the FCFO, the eligible group, or
charged to administrative expenses.

(f) Dual listing is prohibited. No
voluntary agency or federation may be
listed more than once on the campaign
brochure. The listing of both a national
voluntary agency and its local affiliate
or other subunit is prohibited even if the
local affiliate or other subunit applies
separately for admission to the local
campaign. The parent agency
determines whether it or its local
affiliate or other subunit will be listed. If
the parent agency applies for the
national list then it will be presumed .
that the parent agency has determined
that its local affiliates and subunits will
not be included in local CFCs.

(8) An employee may not make a
designation to an organization not listed
in the brochure. Any attempt to do so
voids the employee’s contribution. The
PCFO will return to the employee any
money received and/or ask the
employee to cancel his or her allotment.
An employee whose designation is
voided may not be resolicited

§950.402 Pledge card.

(a) The Director will make available a
model pledge card which must be
faithfully reproduced at the local level.

(b) The Director may authorize the use
of different pledge cards.

(c) The use of a pledge card other than
one that faithfully reproduces the
Director’s design or which has been
authorized by the Director is prohibited.

§ 950.403 Penalties.

(a} A PCFO’s failure to comply with
this Subpart of these regulations may
result in either disqualification from
future service as PCFO, decertification

* from federation status, forfeiture of all

undesignated money otherwise directed
to the PCFO, or all three penalties.

(b} The Director may impose any or
all of these penalties.
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Subpart E~Distribution of
Undesignated Funds.

§950.501 Applicability.

(a) This Subpart applies to all
domestic area campaigns. It does not
apply to the DoD Overseas Campaign.

{b) The amount of undesignated funds
to which the distribution formulas
described in §§ 950.502 and 950.503 of
this part apply shall be the amount
remaining after the PCFQ's fee is
deducted.

§950.502 Faill 1988 and 1989.

(a} For the fall 1988 and 1989

campaigns, the local United Way, ISA,

"NVHA, the American Red Cross, and
those federations and voluntary
agencies described in § 950.503(a)(4) of
this part shall be allocated the same
average dollar amount from
undesignated funds as each received in
the fall 1985 and 1986 local campaigns,
except that:

(1) If there are not enough
undesignated funds for the local UW,
ISA, NVHA, the American Red Cross,
and those federations and voluntary
agencies described in § 950.503(a}(4) of
this part to receive the same average
dollar amount each received in the fall

1985 and 1986 local campaigns, then the .

shortfall shall be shared proportionally
by them; or

(2) If undesignated funds exceed the
total of the average dollar amounts, then
the excess shall be allocated in the
following manner:

(i} The excess shall be added
proportionally to the average dollar
amounts of ISA, NVHA, and those
federations and voluntary agencies
described in § 950.503(a)(4), so that:

(A) ISA and NVHA each receive an
amount of up to 7 percent of the average
of all undesignated funds for the fall
1985 and 1986 local campaigns; and

{B) Those federations and voluntary
agencies described in § 950.503(a)(4) of
this part receive an amount to be
_ allocated by the LFCC among them of up
to 4 percent of the average of all
undesignated funds for the fall 1985 and
1986 local campaigns. .

(ii) Any undesignated funds remaining
after the distribution described in
paragraph (a)(2)(i} of this section shall
be distributed in accordance with the
formula described in § 950.503 of this
part.

(b) Each LFCC shall determine the
average dollar amount of undesignated
funds received in its fall 1985 and 1988
local campaigns by the local United
Way, ISA, NVHA, the American Red
Cross, and those federations and
voluntary agencies described in
§ 950.503(a)(4) of this part, by adding the

- dollar amounts of the undesignated

funds each received in those campaigns
and dividing each recipient’s total by
two. .

§ 950.503 Fall 1990 and thereafter.

(a) For the fall 1990 campaign, all
undesignated funds received in a local
campaign shall be allocated as follows:

(1) 82 percent shall be allocated to the
local United Way;

(2) 7 percent shall be allocated to ISA;

(3) 7 percent shall be allocated to
NVHA; and ‘

(4) 4 percent shall, after fair and
careful consideration of all eligible
federated groups and agencies, be
allocated by the LFCC among any or all
of the following:

(i} National federated groups, other
than the local UW, ISA, NVHA, except
that a national federated group shall not
be eligible unless: '

(A) There are at least-15 member
agencies of such 'group participating in

~ the local campaign,

(B) The members of such group
collectively receive at least 4 percent of
the designated contributions in the local
CFC,

(C) Such group was granted national
eligibility status for the fall 1988, 1989, or
1990 CFC;

(ii) Local federated groups:;

(iii) Any local non-affiliated voluntary
agency that received at least 4 percent
of the designated contributions.

(b) In those campaigns that have no
local United Way, the LFCC will
distribute what would have been the
local UW share of the undesignated
funds in a fair and equitable manner
that is reflective of the needs of the
community. NVHA and ISA shall not
receive more than 7 percent each of
these funds.

(c) Based on the experience gained in
the fall 1988, 1989, and 1990 CFCs, the
Director may adjust the formula
described in paragraph (a) of this
section. In so doing, the Director shall
give appropriate weight to the
preferences of the Federal donors.

(d) The formula for distributing
undesignated funds after the 1990
campaign shall be the one described in
§§ 950.503 {a) and (b), unless the
formula is adjusted by the Director.

§ 950.504 Review by the Director.

The Director may alter an LFCC's
distribution of undesignated funds:

(a) To revise any allocation to
ineligible organizations; or

{(b) To enforce the distribution
formulas described in §§ 950.502 and
950.503 of this part.

Subpart F—Miscellaneous Provisions

§ 950.601 Release of contributor names.

(a) The pledge card will contain a box
for an employee to check if the
employee does not wish his or her name
and agency forwarded to the charitable
agency or agencies designated. Failure
to honor this request may be grounds for
decertifying the PCFO.

(b) An employee who elects to have
his or her name forwarded to the
voluntary agency that the employee
designates will complete a form,
attached to the pledge card, to be
forwarded to the voluntary agency at
the request of the agency. If it is not
requested within one month of the end
of the campaign the address form will be
destroyed.

(c) It is the responsibility of the PCFO
to forward the names and addresses of
these employees to the recipient
organization. The PCFO may not use the-
information provided by the employees,
and may not retain copies of the forms
for longer than one month. The names, if
requested, must be forwarded within
one month of the close of the campaign.

(d) Recipient organizations that
receive the names and addresses of
employees must segregate this
information from all other lists of
contributors. The segregated list may
not be sold or in any way released to
anyone outside of the organization.
Failure to protect the integrity of this
information may result in permanent
expulsion from the CFC.

(e) Organizations must cooperate fully
with OPM investigations into the care
and appropriate use of these lists.
Failure to cooperate may result in
permanent expulsion from the CFC.

§950.602 Solicitation methods.

(a) Employee solicitations shall be
conducted during duty hours using
methods that permit true voluntary
giving and shall reserve to the individual
the option of disclosing any gift or
keeping it confidential. Raffles, lotteries,
bake sales, carnivals, athletic events, or
other fund-raising activities not
specifically provided for in these
regulations are strictly prohibited.

Subpart G—DoD Overseas Campaign

§950.701 DoD Overseas Campaign.

(a) A Combined Federal Campaign is
authorized for all Department of
Defense activities in the overseas areas
during a six-week period in the fall.
Organizations that may participate in

the Overseas Campaign will consist of:

(1) All organizations found nationally
eligible by OPM.
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(2) The American Red Cross.

(3) The United States Organizations.

{b) The DoD may select any
organization or combination of
organizations to serve as PCFO as it
deems in the best interests of the
overseas campaign.

(c) Federal civilian agencies with-
overseas personnel may elect to have
these employees participate in the DoD
campaign or in the National Capital
Area campaign.

(d) On-base morale, welfare, and
recreational activities may be supported
from CFC funds.

(e} The distribution of undesignated
funds shall be controlled by the
determination of the organization or
organizations serving as PCFO.

Subpart H—CFC Timetable

§ 950.801 Campaign schedule.

(a) The Combined Federal Campaign
after 1988 will be conducted according
to this timetable.

(1) For one month between January
and March, as determined by the
Director, OPM will accept applications
from organizations seeking national
eligibility.

{2) Within one month of the closing of
the receipt of applications, the Director
will issue an initial list of organizations
accorded national eligibility.

(3) Organizations appealing a national
eligibility denial may petition for
reconsideration within 15 business days
of the initial decision.

(4) Local Federal Coordinating
Committees must select a PCFO not
later than March 15.

(5). The Director will issue a national
eligiblity list to all local campaigns one
month after the deadline for the receipt
of reconsideration petitions.

(6) Local Federal Coordinating
Committees must accept applications
from.organizations seeking local
eligiblity for one month, and must
- render eligibility decisions at a public

meeting advertised in the local media
not later than two weeks after the
deadline for receipt of applications.
(7) The appeals process described in
‘§ 950.204 of this part will be followed.
(b) The Director will annually issue a
timetable for conducting eligibility
“hearings and processing appeals.

Subpart I-—Payroll Withholding

§ 950.901 Payroll allotment.

The policies and procedures in this
section are authorized for payroll
withholding operations in accordance
with the Office of Personnel
Management Pay Administration
regulations in Part 550 of this chapter.

(a) Applicability. Voluntary payroll
allotments will be authorized by all
Federal departments and agencies for
payment of charitable contributions to
local CFC organizations. _

{b) Allotters. The allotment privilege
will be made available to Federal
personnel as follows:

(1) Employees whose net pay
regularly is sufficient to cover the
allotment are eligible. An employee
serving under an appointment limited to
one year or less may make an allotment
to a CFC when an appropriate official of

- the employing Federal agency

determines that the employee will
continue employment for a period to
justify an allotment. This includes part-
time and intermittent employees who
are regularly employed.

(2} Members of the Umformed
Services are eligible, excluding those on
only short-term assignment {less than
three months).

{(c) Authorization. (1) Allotments will
be totally voluntary and will be based
upon contributor’s individual
authorizations.

(2) Authorization forms in
conformance with the model provided
by the Director may be printed or
purchased from a central source by each
PCFO. These forms and other campaign
materials will be distributed to
employees when charitable

. contributions are solicited.

{3) Completed payroll wnhholdmg
authorization forms should be
transmitted to the contributor’s servicing
payroll office as promptly as possible, . .
preferably by December 15. However, if
forms are received after that date they
should be accepted and processed by
the payroll office.

(d) Duration. Authorizations will be in
the form of a term allotment for one full
year—26, 24, or 12 pay periods
depending on the allotter’s pay
schedule—starting with the first pay
period beginning in January and ending
with the last pay period that begins in
December. Three months of employment
is considered the minimum amount of
time that is reasonable for establishing
an allotment.

(e) Amount. (1) Allotters wzll make a
smgle allotment that is apportioned into
equal amounts for deductions each pay
period during the year.

(2) The minimum amount of the
allotment will be determined by the
LFCC but will not be less than $1 per
payday, with no retriction on the size of
the increment above that minimum,

(3) Ne change of amount will be
authorized during the term of an
allotment.

{4) No deduction will be made for any
period in which the alloter’s net pay,

after all legal and previously authorized
deductions, is insufficient to cover the
CFC alloiment. No adjustment will be
made in subsequent periods to make up
for the missed deductions.

(f) Remittance. (1) One check will be
sent by the payroll office each pay
period, in the gross amount of
deductlions on the basis of current

.authorizations, to the Central Receipt .

and Accounting Point (CRP) at each
location for which the payroll office has
received allotment authorizations. The
Director will provide a list of the
authorized CRPs to Federal payroll
offices. ‘

{2) The check will be accompanied by
a statement identifying the agency and
the number of employee deductions.
There will be no listing of allotters
included or of allotter discontinuances.

(g) Discontinuance. (1) Allotments will
be discontinued automatically:

{i) On expiration of the one year
withholding period; or

(ii) On the death, retirement, or
separation of the allotter from the
federal service, whichever is earlier,

(2} The allotter may revoke the
authorization at any time by requesting
it in writing from the payroll office.
Discontinuance will be effective the first
pay period beginning after receipt of the
written revocation in the payroll office.

{3) A discontinued allotment wiil not
be reinstated. -

(b} Transfer. (1) When an allotter
moves to another organizational unit
served by a different payroll office in
the same CFC location, whether in the
same office or a different Department or
agency, his or her allotment
authorization will be transferred to the
new payroll office.

(2). When the allotter moves to a
location not covered by a CFC, the
allotment will automatically be
terminated.

(i) Accounting. (1} Federal payroll
offices will oversee the establishment of
individual allotment accounts, the
deductions each pay period, and the
reconciliation of employee accounts in
accordance with agency and General
Accounting Office requirements. The

- payroll office will accept responsibility

for the accuracy of remittances, as
supported by current allotment
authorizations, and internal accounting
and auditing requirements.

(2) The PCFO is responsible for the
accuracy of disbursements it transmits
to recipients. It shall transmit at least-
monthly for campaigns of $500,000 or
more or quarterly if less than that
amount, minus only the approved
proportionate share for administrative
cost reimbursement. It shall remit the

!
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contributions to each agency or to the
federated group, if any, of which the
agency is a member if all member
agencies of that federated group
participating in the local campaign
agree. The PCFO shall notify the
federated groups, national agencies, and
local agencies as soon as practicable
after the completion of the campaign,
but in no case not later than 60 days
thereafter, of the amounts, if any,
designated to them and their member
agencies and of the amounts of the
undesignated funds, if any, allocated 10
them.

{3) Federated and national voluntary
agencies, or their designated agents. will
accept responsibility for:

{i) The accuracy of distribution among
the voluntary agencies of remittances
from the PCFO; and

(ii) Arrangements for an independent
audit conducted by a certified public
accountant agreed upon by the
participating voluntary agencies.

[FR Doc. 88-3292 Filed 2-16-88; 8:45 am]
BILLING CODE 6325-01-M

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service
7 CFR Part 58

Grading and Inspection, Generatl
Specifications for Approved Plants
and Standards for Grades of Dairy
Products; Proposed Increase in Fees
and Other Administrative Changes

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: The Agricultural Marketing
Service proposes to increase the fees
charged for services provided under the
dairy inspection and grading program.
The program is a voluntary one and all
costs are covered by user fees. The
higher fees, including an increase in the
current base rate of $19.00 to $33.00 per
hour, reflect the increase in program
costs that has occurred since the fees
were last adjusted in November 1977.
Other proposed changes in the
program’s regulations would: (1) Permit
the Department to reject an application
for grading service if any fee payments
by the applicant for prior services are
more than 30 days overdue, rather than
60 days as now; (2) delete the
requirement of a surety bond for certain
prospective industry licensees; {3}
modify the list of individual tests in the
laboratory analysis schedule for which
there are charges; (4) increase the
charges made for such laboratory

analysis: {5) delete the charge to
applicants of an administrative charge
egual ti 2n additional 10 percent of
aciual travel expenses; and (6) establish
the same hourly rate charge for the
“assistant” inspector or grader in
residen! programs as for the head
inspector or grader.

DATE: Comments due March 18, 1988.

ADDRESS: Comments should be sent to:
USDA/AMS/Dairy Division, Office of
the Direclor, Room 2968-S, P.O. Box
96456, Washington. DC 20090-6456.

FOR FURTHER INFORMATION CONTACT:
Lynn G. Boerger, USDA/AMS/Dairy
Division, Dairy Grading Section, Room
2750~S, P.O. Box 96456, Washington, DC
20090-6456, (202) 382-9381.

SUPPLEMENTARY INFORMATION: This
proposed rule has been reviewed under
USDA guidelines implementing
Execuiive Order 12291 and
Departmental Regulation 1512-1 and has
been classified a “non-major” rule under
the criteria contained therein.

This proposed rule has been reviewed
in accordance with the Regulatory
Flexibility Act, 5 U.S.C. 601 e? segq., and
the Administrator, Agricultural
Marketing Service, has determined that
if promulgated it would not have a
significant economic impact on a
substantial number of small entities. The
Agricultural Marketing Service
estimates that overall this rule would
yield an additional two million dollars
per year over current fees. We do not
believe the increases proposed would
affect competition. Furthermore, the
dairy grading program is a voluntary
program.

This document proposed the following
changes in the regulations implementing
the dairy inspection and grading
program:

1. Increase the fees for grading and
other program services.

The current fees for program services

" have been in effect for 10 years (since

November 1977). During the early 1980's
requests for services increased
significantly due to increases in milk
production. While program expenses did
increase, revenues increased at a higher
rate. Accordingly, the program began
accumulating increased operating
reserves. During those years, it was
necessary for all personnel qualified to
carry out grading and inspection work
(including many supervisors) tobe fully
occupied with revenue-producing work.
By the end of fiscal year 1983, the
program had accumulated a reserve of
$6.2 million—sufficient revenue to cover
nine months of operating expenses.

More recently, the volume of grading
work has been declining, with an

accompanying decline in revenue. At the
same lime, operating costs have
continued to increase due to inflation
and increases in salaries, travel
reimbursements, and other
administrative and supervisory costs.
Fees remained unchanged and the
reserve was reduced. In fiscal years
1984 through 1987, the program’s
financial reserves have been reduced by
about $4 million (with annual operating
deficits of up to $2.3 million). At the end
of fiscal year 1987, the reserve was $2.1
million-—less than the 4 months of
operating reserves (about $3 million) -
that are considered appropriate for the

* program.

We project that operating costs will
continue to increase in 1988. In addition,
we have identified three vital areas that
require improvement and added
resources—training, supervision and .
automation.

The workload decrease that began in
1986 and continued into 1987 stemmed
from the Dairy Termination Program and
the resulting decline in Govéernment
purchases of dairy products under the
price support program. The workload for
1988 will probably be similar to that of
1987. This will result in a potential
reduction in revenue. :

For all of the above reasons, a fee
increase is imperative. Without the
proposed increases, the program is
expected to lose more than $2 million
during fiscal year 1988, which would
deplete its operating reserve.

The proposed fee increases-(ranging
from 18 percent to 74 percent above the
current rates) are considerably lower
than the 86 percent increase in the
Consumer Price Index that occurred
during the 10-year period (1977 to 1987)
in which grading fees remained
unchanged.

2. Redefine when service may be
rejected due to late payment.

The grading program regulations now
state that “‘an application for inspection
or grading service may be rejected by
the Administrator when payment of fees
is delinquent over 60 days.” Current
good commercial practice for billing and
collection classifies payments not made
within 30 days of billing as delinquent.
This proposed rule would permit the
Department to reject an application for
grading service if any fee payments by
the applicant are more than 30 days
overdue. The proposed change would
encourage the timely payment of fees.

3. Delete the requirement of bonding
industry personnel involved in USDA
grade label programs.

Current regulations require & surety
bond from prospective licensees who
are not Federal or State employees and
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who are not under immediate USDA
resident grader supervision. In the dairy
grading program, this requirement
applies to those plant employees who
had been selected as supervisors of
packaging for USDA grade labeled
products. A recent review of the
administration of the program has
shown that the surety bond appears to
be an unnecessary requirement. No
claims have been made by the
Department against existing bonds for
violations by licensed and bonded plant
employees in the performance of their
duties. This proposed rule would
eliminate the surety bond requirement
for plant employees.

4. Delete laboratory fees for tests
which are no longer provided by the
- Dairy Division. Add laboratory fees for
new tests that are available.

In addition to the increase in fees for
each of the listed laboratory tests, four
changes are proposed to reflect current
Dairy Division activities.

(a) The test for “Corn-Soya-Milk"
-‘would be deleted because the authority
for the sampling and testing of this
product was transferred to the Federal
Grain Inspection Service on October 6,
1983.

(b) “Meat and Related Products”
would be added to properly identify the
specific tests that the Dairy Division is
performing for the Agency’s Livestock
and Seed Division.

(c) A fee for antibiotic testing would
be added for dry milk and related
products.

(d) A fee for testing process cheese for
meltability would be added for cheese
and related products. This test is
required by the Department's
Agricultural Stabilization and
Conservation Service for cheese-
conversion and direct-purchase
contracts for pasteurized process
cheese.

5. Change the method for determining
travel expenses.

The current regulations provide that,
in addition to travel costs, per diem and
other expenses, applicants be charged
an additional 10 percent of those
expenses “to cover administrative costs
of AMS". The proposed fee increases
include administrative and supervisory
costs associated with the program.
Therefore, the additional 10 percent
charges are no longer necessary. This
proposed rule would eliminate the
additional 10 percent requirement.

6. Change the method for calculating
the rate for determining continuous
resident service.

Current regulations provide a two-
tiered rate schedule for the inspector or
grader in charge of a resident program
and an assistant. inspector or grader.

Current operational costs do not justify
a lower charge for the assistant as now
provided in the regulations. This
proposed rule would establish the same
charge for any assistant resident
inspector or grader as for the head
inspector or grader.

7. Miscellaneous non-substantive
changes are proposed for clarity in
several of the provisions.

Information Collection Requlrements
and Record-keeping

Information collection requirements
and the record-keeping provision
contained in 7 CFR Part 58, Subpart A,
have been approved by the Office of
Management and Budget (OMB) under
the provisions of 44 U.S.C. Chapter 35,
and have been assigned OMB No. 0581~
0126.

All written submissions made
pursuant to this notice will be available
for public inspection at the Dairy
Division, Agricultural Marketing
Service, USDA, Washington, DC, during
regular business hours.

List of Subjects in 7 CFR Part 58

Food grades and standards, Dairy
products.

For the reasons set forth in the
preamble, it is proposed that 7 CFR Part
58, Subpart A be amended as follows:

PART 58—[AMENDED]

Subpart A—Regulations Governing the
inspection and Grading Services of
Manufactured or Processed Dairy
Products

1. The authority citation for Part 58
continues to read as follows:
Authority: Secs. 202-208, 60 Stat. 1087, as

amended; 7 U.S.C. 1621-—1627 unless
otherwise noted.

2. Section 58.12 is amended by
revising paragraph (h) to read as
follows:

§58.12 When application may be rejected.

* * * * *

(h) when payment of fees is
delinquent over 30 days; or

3. Section 58.33 is revised to read as
follows:

§58.33 Who may be licensed.

Any person possessing proper
qualifications, as determined by an
examination for competency, held at
such time and in such manner as may be
prescribed by the Administrator, may be
licensed to perform specified inspection
or grading service. Each license issued
shall be signed by the Administrator.

4. Section 58.42 is revised to read as
follows:

§58.42 Travel ex